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The Mealey’s E-Mail News Report notified the 

defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 

to find the prosecution’s expert witness had also 

testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 

expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender} including Moore’s 
Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
When you need to go a step beyond cases and 

codes in your research, use the LexisNexis™ 


Total Research System—'It’s how you know. 


LexisNexis” 


It’s how you know ™ 


For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.810.5324 ) 
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customers should contact their account representative for information 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a 
trademark of LexisNexis, a division of Reed Elsevier Inc. Matthew Bender is a registered trademark of Matthew Bender Properties Inc. 
Moore's Federal Practice is a registered trademark of Matthew Bender & Company, Inc 

© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 


as fingerprints? 
he defense attomey received a Mealey's E-Mail News Report about a case that questioned the admissibility of this evidence. = 
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Why does dead man 
need real estate agent? 


After two years of running into dead ends, 
investigators thought the trail was cold. 

But it took only one easy search on the 
LexisNexis Total Research System to turn 

up a surprising fact—the deceased is currently 
living in Hawaii. The SmartLinx™ feature is 

the fastest way to connect LexisNexis™ public 
records—more than 1.6 billion of them. Your 
research may start with our cases and codes, 
but only the LexisNexis services also help you 
turn up addresses, aliases, assets—even business 
ownership—by searching from a single source. 
When you need to dig deeper, use the LexisNexis 


Total Research System—it’s how you know. 
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The Question of Experts 
in Attorneys’ Fees Litigation 

I recently had the pleasure of 
reading “Is Expert Testimony Really 
Needed in Attorneys’ Fees Litiga- 
tion?” (January 2003) by Robert J. 
Hauser, Raymond E. Kramer III, 
and Patricia A. Leonard. The article 
supports and expands upon Judge 
Gross’ concurrence in Island Hop- 
pers, calling for a simplification of 
procedure regarding the award of 
fees. As the authors quote Judge 
Gross’ special concurrence: “Attor- 
neys’ fees is the single most litigated 
issue in civil courts. .. . After six 
months on the civil bench, a judge 
has heard enough testimony to 
qualify as an expert on the reason- 
able value of legal fees in his or her 
community.” Island Hoppers, 820 So. 
2d at 977. 

As an attorney who specializes in 
the ofttimes “through the looking- 
glass” world of workers’ compensa- 
tion (a/k/a/, “the red-headed step- 
child of the law”), I was somewhat 
surprised to see, however, no refer- 
ence, in either the article or the 
opinion, to the certainly persuasive 
Supreme Court ruling in Crittenden 
Orange Blossom Fruit v. Stone, 514 
So. 2d 351 (Fla. 1987), which pleas- 


antly cuts through the slithy 
Jabberwocky of legalese, to state, 
“We are convinced that in the ordi- 
nary case, deputy commissioners, 
[now called judges of compensation 
claims], by reason of their experi- 
ence, are well qualified to determine 
the reasonableness of attorneys’ fees 
without the opinion of an expert on 
the subject.” It made sense then. It 
makes sense now. 
With apologies to Lewis Carroll, 
MITCHELL LELAND WYLE 
Orlando 


Right to Privacy 

Christopher Chopin (prenuptial 
agreements precluding alimony 
pending divorce decree should be 
valid, July/August) is right, but for 
the wrong reason! The right reason 
is Florida Constitution Art. I §23, 
the Right to Privacy, which makes 
the dissolution of marriage statutes 
unconstitutional . . . across the 
board! 

When this fundamental right to 
privacy attaches to a statute, the 
statute is presumed unconstitu- 
tional until the state “proves” a 
compelling state interest applied in 
the least intrusive manner. North 
Florida Women’s v. State of Florida, 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


the State of Florida; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the lana; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will. maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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Case No: SC01-843 (July 10, 2003). 

The dissolution of marriage stat- 
utes (Ch. 61) are unconstitutional 
because they invade a privacy pro- 
tected area, namely “personal deci- 
sions related to marriage,” Carey v. 
Population Serv. Int'l., 431 U.S. 678, 
684-85 (1977). Divorce is a personal 
decision related to marriage and 
thus protected. 

The state has never proved a com- 
pelling state interest applied in the 
least intrusive manner to justify the 
statutes on alimony, stripping prop- 
erty rights (equitable distribution), 
child support (parent spending) based 
on income, and custody on anything 
other than harm to the child. 

Mr. Chopin believes the New York 
statutes that permit temporary ali- 
mony to prevent a spouse from slip- 
ping into poverty is correct and 
should be incorporated into 
Florida’s dissolution statutes. That 
is reasonable if you ignore the pri- 
vacy amendment. If you craft disso- 
lution statutes within the restraints 
of the constitution’s privacy amend- 
ment, postdissolution possible pov- 
erty of a former spouse simply does 
not rise to a compelling state inter- 
est. If a Floridian slipping into pov- 
erty were a compelling state inter- 
est, all dissolutions would be 
examined for that factor, not just 
contested dissolutions that plead for 
alimony. 

If avoidance of poverty were a 
compelling state interest, the 
standard for alimony would not be 
lifestyle of the marriage, would it? 
The poverty issue is bogus, a 
myth. 

Another myth needs to be shat- 
tered, i.e., that alimony came down 
from the Mount etched in stone. “At 
common law there was no right to 
alimony at all... . The so-called 
‘right’ to alimony does not exist as 
an incident to divorce A vinculo un- 
less it is granted by statute.” 
Pachedo v. Pachedo, 246 So. 2d 778, 
780 (Fla. 1971). 

Alimony is merely a statute which 
is unconstitutional as violative of 
the privacy amendment of the 
Florida Constitution. 

STEPHEN MartyAk 
Jupiter 


Public and Private 
Construction Contracts 

The article, “Contractual Indem- 
nity in Construction for Your Negli- 
gence—What Year is It?” (July/Au- 
gust) requires clarification. The 
2001 version of F.S. §725.06 appli- 
cable from July 1, 2001, to the 
present creates a clear distinction 
between private and public con- 
struction projects. For purposes of 
clarity and consistency, the party 
giving the indemnity agreement will 
be a subcontractor. 

In private construction con- 
tracts, a subcontractor can be re- 
quired to indemnify the general 
contractor for the subcontractor’s 
negligence and for the general 
contractor’s negligence if a series 
of conditions are met. Those condi- 
tions include 1) the contract con- 
tains a monetary limitation on the 
extent of indemnification that 
bears a reasonable commercial re- 
lationship to the contract; and 2) it 
is included in the project specifica- 
tions or bid documents, if any. The 
subcontractor cannot be required to 
indemnify anyone other than the 
general contractor, and may not be 
required to indemnify anyone other 
than for his own acts and those of 
the general contractor. 

In Florida, general contractors 
often seek to require that their sub- 
contractors indemnify them for the 
negligence of the architect, owner, 
engineer, and the general contrac- 
tor. Section 725.06(1) prohibits that 
practice, and allows indemnity only 
for the wrongful acts of the subcon- 
tractor and its lower tier subcontrac- 
tors, and for the negligent acts of the 
general contractor. In addition, the 
statute does not allow indemnity for 
claims or damages resulting from 
gross negligence and willful miscon- 
duct of the general contractor, or for 
statutory violations or punitive 
damages, except for those caused by 
the acts or omissions caused by the 
subcontractor. 

Different rules apply to public 
construction projects. A subcontrac- 
tor on a public works project can 
only be required to indemnify the 
general contractor with whom it 
contracts, and the _ general 
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contractor’s officers and employees, 
for the acts of the subcontractor and 
its lower tier subcontractors and 
suppliers. A general contractor can- 
not be indemnified for its own neg- 
ligence, nor can the subcontractor 
be required to indemnify the owner, 
architect, or engineer. 

The 2001 revisions to §725.06, 
particularly in the area of public 
construction projects, reflect a leg- 
islative determination that each 
party should be responsible only for 
its own faults and acts, and should 
not be responsible for the negli- 
gence of others that are uncon- 
nected to its performance of the 
work. 

STANLEY T. PADGETT 
Tampa 


Physician/Patient 
Confidentiality 

“Warning a Patient’s Intended 
Victim While Preserving Testimo- 
nial Privilege” by Coleman and 
Shellows (July/August) is an excel- 
lent critical analysis of our state’s 
inconsistent treatment of confiden- 
tial communications between pa- 
tients and mental health physicians, 
psychologists, and social workers. 
The authors carefully and thor- 
oughly explain the interrelationship 
and distinctions between physician- 
patient confidentiality and the 
patient’s privilege to object to and 
bar a health care provider from tes- 
tifying about communications to the 
provider by his or her patient. Ev- 
ery trial lawyer should read this 
article. I commend the editorial 
board for publishing a valuable re- 
view of the state of the law. 

Davip L. KAHN 

Boca Raton 


The Florida Bar Journal welcomes 
letters to the editor. Letters should be 
no longer than 400 words and may 
be edited. Letters should be directed 
to “Letters to the Editor,” The Florida 
Bar Journal, 651 E. Jefferson St., Tal- 
lahassee, Florida 32399-2300 or e- 
mailed to cdodd@flabar.org. 


By 

| 

| 
| 
| 


“Reverence for life is the highest 
court of appeal.”— Albert Schweitzer 


MANAGED CARE ABUSE 
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INSURANCE BAD FAITH 
PERSONAL INJURY 
WRONGFUL DEATH 


CO-COUNSEL 
STATEWIDE & NATIONALLY 


Sine 


LAW 


WEST PALM BEACH, FL 
PURSUING SAFETY, TRUTH & JUSTICE 
FOR MORE INFORMATION, CALL 561.684.6500 OR VISIT RICCILAW.COM 


The hiring of a lawyer is an important decision that should not be based solely upon advertisements. 
Before you decide, ask us to send you free written information about our qualifications and experience. 


TED LEOPOLD & ED RICCI = : 
@ Misconstrued medical necessity 
Failure to pay timely 


Doing Well By Doing Good 


fter I was sworn in as presi- 

dent, I learned that The 

Florida Bar has many long- 

standing traditions. They 
are not found in our legal rules, nor 
can they be found in any employee 
manual. 

One of those long-standing tradi- 
tions is that only photos of the in- 
coming president or the incoming 
chief justice of the Florida Supreme 
Court grace the cover of the Bar 
Journal. 

In November, we are breaking with 
tradition for a man who broke the 
mold for great lawyers: Chesterfield 
Smith. 

Smith, often called the conscience 
of the legal profession and a driving 
force in law and politics, recently 
passed away. The Florida Bar will 
remember him with a retrospective 
on his life and accomplishments in 
next month’s Journal. 

During his 55-year legal career, 
Chesterfield often expounded on tra- 
ditions himself. Particularly, he was 
passionate about the profession’s 
honored tradition of public service 
and pro bono representation—giving 
the have-nots a voice as 
unwaveringly strong and convincing 
in our halls of justice as that of the 
rich and powerful by providing ac- 
cess to the legal system for all our 
citizens, regardless of ability to pay. 

In a February 1965 president’s 
page, Smith wrote: “While the right 
of each individual to competent le- 
gal counsel exists without regard to 
the identity of the person who may 
need such legal service, whether 
such person be rich or poor, respected 
or despised, and regardless of his 
race, color, creed, or national origin, 
it is true that lawyers who defend 
an unpopular view too often are sub- 
jected to subtle annoyances and 
business pressures .... Certainly all 
lawyers everywhere who cherish our 
honored traditions of public service 


recognize that in the discharge of 
his responsibilities a lawyer must 
not be deterred by any real or fan- 
cied fear of public unpopularity. “ 

Chesterfield’s commitment to 
those ideals continued throughout 
his long and energetic life. 

Only six months before his death 
at 85, Chesterfield was still ex- 
pounding on the need to provide ac- 
cess to the legal system to all of our 
citizens. In January of this year, he 
told a group of law students and 
lawyers attending a Public Interest 
Law Section luncheon in Miami that 
it was his belief that because lawyers 
have been granted the exclusive 
privilege to practice law, they should 
be required to provide pro bono as- 
sistance to ensure all Americans have 
access to the courts. 

“Heretofore, it has been perhaps 
professionally acceptable for some 
good lawyers to serve only paying 
clients, but I perceive a new profes- 
sional standard .... No longer can 
the legal profession merit public 
approbation under a random or 
haphazard standard that lets some 
lawyers do good, some do not so 
good, and some do no good at all.” 
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As the benefactors of a “professional 
monopoly,” Smith said, lawyers are free 
to govern and police themselves. But 
in return, lawyers have an “ethical duty 
and professional obligation” to make 
sure all segments of society have 
proper access to the legal system and 
a right to individual justice. 

“We, as lawyers, cannot simply work 
for ourselves and our deep-pocketed 
clients,” Smith said. “We, as lawyers, 
must discharge our professional obli- 
gations always to help provide access 
to the legal system to all citizens.” 

Commendably, Florida lawyers 
have risen from the rigors of daily 
practices to heed that traditional call. 
During 2001-2002, Florida attorneys 
provided more than 1.3 million hours 
of pro bono service and donated $2.5 
million directly to legal aid organi- 
zations. 

In a tribute to Chesterfield Smith’s 
legacy, we—the lawyers of The 
Florida Bar—need to remind our- 
selves and the public that the right 
to legal representation is inherent in 
our system of justice, and it is the 
right and duty of all lawyers to rep- 
resent any client under such a sys- 
tem, regardless of the unpopularity 
of either the client or the cause. 

If we meet this traditional chal- 
lenge and fulfill our historic role of 
the defense of the indigent and op- 
pressed, the lawyers of Florida will 
go a long way to refute our critics. 
When we are compelled to go out into 
the world and use our legal knowl- 
edge and privilege to better our com- 
munities by selfless actions and 
deeds, we are bringing new life to 
Chesterfield’s favorite words of ad- 
vice, delivered with a smile and a 
booming voice: “Do well by doing 
good.” 

Chesterfield, we miss you. 


Mites McGrane 
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Missing Real Estate Records 


by Glenn Boggs 


ost Florida lawyers are probably aware of 

the historical connection between Florida 

and Spain. The chain of title to some Florida 

real estate runs back to a beginning with a 
Spanish land grant. Perhaps only a few Florida lawyers 
know that Spain claimed sovereignty in Florida for nearly 
300 years—longer than the United States has held the 
peninsula so far.' Probably only a tiny handful of Florida 
lawyers are aware of the mystery that surrounds the 
missing real estate records that Spain was supposed to 
turn over to the United States, but did not. 


Background 

The two principal cities in Spanish colonial Florida 
were St. Augustine and Pensacola. Travel between these 
two sites was very difficult—either a long voyage around 
the Keys or an arduous overland trip through a fre- 
quently hostile wilderness. Quite naturally, Spain devel- 
oped the administration of “La Florida” by dividing it 
into two parts: East Florida and West Florida. Conse- 
quently, colonial government offices were situated in 
Pensacola (West Florida) and St. Augustine (East Florida) 
and resulting governmental files, documents, and ar- 
chives began accumulating in each location. Spanish of- 
ficials in both Pensacola and St. Augustine reported to 
and received instructions from more senior colonial ad- 
ministrators, often located in Havana, Cuba. 

To best understand Florida’s colonial history, it is use- 
ful to recall that Spain was once one of the world’s great- 
est military and economic powers with an empire that 
stretched across the Atlantic and the Pacific reaching 
the Philippines, and included most of what is now Cen- 
tral and South America and much of North America as 
well. Spain’s history reveals many exploits of epic pro- 
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portions including, for example, Cortéz’s conquest of the 
Aztec Empire in Mexico, Pizarro’s parallel triumph over 
the Inca nation in Peru, and DeSoto’s march of explora- 
tion from Florida to the Mississippi River. Spain’s very 
considerable power probably peaked in the latter years 
of the 16th century.* Many Spanish officials, adminis- 
trators, and military officers were very proud of their 
nation and its accomplishments. Indeed, critics of Span- 
ish authority probably perceived an attitude of imperi- 
ous arrogance liberally distributed throughout the Span- 
ish domain. 

By the early years of the 19th century, however, Spain’s 
prominence on the international stage was declining. At 
this juncture, the interests of the newly emerging United 
States and those of the Spanish colonial province of 
Florida became heavily entangled. In 1817, the U.S. ap- 
pointed Andrew Jackson as commanding general of an 
American army with a mission to improve protection to 
US. settlers living near the border of Spanish Florida. 
This action resulted partly from complaints from Ameri- 
can settlers that their lives and property were repeat- 
edly jeopardized by attacks from Seminole Indians. 
Clearly, there were atrocities committed by both settlers 
and Indians, but one of the most provocative incidents 
was an attack by Indians on a boatload of soldiers and 
their dependents, on the Apalachicola River in late 1817.° 

During the ensuing months, General Jackson marched 
his soldiers into Spanish Florida, battled and chased the 
Seminoles further south into the peninsula, captured 
Spanish garrisons at St. Marks and Pensacola, and court- 
martialed and executed two British nationals for aiding 
the Seminoles. In 1818, Jackson triumphantly withdrew 
from Spanish Florida, ending what is known to history 
as the First Seminole Indian War. (There were two more 
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later, for a total of three Seminole 
Indian Wars.) Looking back at this 
situation, it now seems clear that 
Jackson’s incursion into Florida sig- 
naled the beginning of the end of the 
Spanish era. The very next year, 
1819, U.S. Secretary of State John 
Quincy Adams and Spanish diplo- 
mat Don Louis De Onis negotiated 
a treaty ending the long tenure of 
Spain in Florida. This treaty was 
subsequently and duly approved by 
the U.S. Senate and Spanish au- 
thorities. In 1821, General Jackson, 
who was by then appointed gover- 
nor by President Monroe, returned 
to Florida from Tennessee. That 
July, a formal military ceremony 
was held in Pensacola and Gover- 


EXHIBITING THE STATE OF THE SURVEYS 
OF THE 


TERRITORY OF FLORIDA 


nor Jackson officially took posses- 
sion of “La Florida” on behalf of the 
United States. 

The central terms of the treaty 
that accomplished this land trans- 
fer are remarkable and, to be blunt, 
very one-sided in favor of the Ameri- 
cans. Some authorities describing 
the treaty report that the U.S. 
agreed to pay Spain the sum of 


$5,000,000 for Florida. This is not 
technically correct. Instead, what 
the U.S. promised was to pay debts 
owed by Spain to various third party 
claimants up to a total sum of 
$5,000,000. This is considerably 
different from a cash deal. Further- 
more, the treaty granted the U.S. the 
sole right to judge whether the third 
party claims were legitimate, and 
even if they were, the U.S. retained 
an option to pay the claims using 
bonds with future maturity dates 
instead of paying in cash. 

Can you imagine selling your 


pay them immediately—even if they 
are genuine. 4) Finally, the buyer 
can give bona fide claimants prom- 
issory notes to pay the claim in the 
future, up to a total cap. 

Why would Spain agree to terms 
like this? Perhaps as a “face saving” 
device, the treaty afforded the Span- 
ish crown a better arrangement at 
the time than a potential future 
outright seizure of the province by 
the Americans. After all, Jackson’s 
army had already run roughshod in 
the territory before. That was hu- 
miliating enough, and who could say 


Approximately 1,250,000 acres of North Florida land, known as the “Forbes Grant,” 
was the subject of U.S. Supreme Court review. Obtaining documents for a clear 
title to this tract of land was the goal of special agent Jeremy Robinson when he 


traveled to Cuba in 1832. 


Scale 18 miles to 1 inch 


1841 


house to a buyer on these terms? If 
you did, the transaction would go 
something like this: 1) You transfer 
title to the buyer, but get no direct 
payment. 2) Instead, the buyer runs 
a series of ads in the local newspa- 
per to see if anyone claims you owe 
them money. 3) The buyer alone de- 
cides whether any claims are valid, 
but still does not actually have to 


whether it would happen again, per- 
haps on a more permanent basis. So 
Spain signed. 

Consider, however, the effect of 
these developments on Spain’s co- 
lonial officers in Florida at the end 
of a long line of Spanish grandeur. 
The treaty (Article 2) required them 
to turn over: 

Archives and Documents, which reiate 
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Perhaps some were spiteful on losing Florida. 


Maybe incompetence or corruption played a 
part. For these reasons, or perhaps others, 
Spain’s colonial officials did not transfer a 
full and complete inventory of their real 
estate records to the U.S. 


directly to the property and sovereignty 
of said Provinces, are included in this 
Article. The said Archives and Docu- 
ments shall be left in possession of the 
Commissaries, or Officers of the United 
States, duly authorized to receive them. 


Did the Spanish colonial officials 
fully cooperate and abide by the ex- 
press terms of the treaty? The short 
answer is: No, they did not. Perhaps 
they were resentful regarding the 
one-sided nature of the treaty, or 
perhaps some were spiteful due to 
wounded pride on losing Florida. 
Maybe incompetence or corruption 
played a part. For these reasons, or 
perhaps others, Spain’s colonial offi- 
cials did not transfer a full and com- 
plete inventory of their real estate 
records to the U.S. Ownership of hun- 
dreds of parcels and some vast tracts 
of Florida land, with corresponding 
livelihoods and fortunes, frequently 
depended on these land titles. 


The Nature of the Problem 
A core principle of American juris- 
prudence when acquiring jurisdiction 
over territory from other sovereign 
nations was that legitimate indi- 
vidual landowners from a previous 
regime should be afforded protection 
for their private property rights.’ One 
of the delicate and contentious points 
of the treaty that transferred Florida 
addressed this issue. It is found in 
Article 8, as follows: 
Article 8: All the grants of land made 
before the 24th of January 1818 by His 
Catholic Majesty or by his lawful au- 
thorities in the said Territories ceded by 
His Majesty to the United States shall 
be ratified and confirmed to the persons 
in possession of the lands, to the same 
extent that the same grants would be 
valid if the Territories had remained 
under the Dominion of His Catholic 
Majesty. But the owners in possession 
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of such lands, who by reason of the re- 
cent circumstances of the Spanish Na- 
tion and the Revolutions in Europe, have 
been prevented from fulfilling all the 
conditions of their grants, shall complete 
them within the terms limited in the 
same respectively, from the date of this 
Treaty; in default of which the said 
grants shall be null and void. All grants 
made since the 24th of January 1818 
when the first proposal on the part of 
His Catholic Majesty, for the cession of 
the Floridas was made, are hereby de- 
clared and agreed to be null and void. 


Notice that this article of the 
treaty highlights a dilemma faced 
by the U.S. On one hand, the US. 
government wanted to obtain title 
over as much of the Florida terri- 
tory as it could for its own use and 
purposes; but on the other hand, the 
federal government was committed 
to treating private property owners 
justly, even when their claims arose 
under Spanish authority. The 
mechanism for resolving this con- 
flict of interest was spelled out in 
Article 8 of the treaty. The parties 
agreed that January 24, 1818, would 
be a cut-off date. If the Spanish 
Crown, or other lawful Spanish au- 
thority in Florida, made a grant be- 
fore that date, then the U.S. agreed 
to recognize the legitimacy of claims 
to land arising thereunder. If a 
Spanish land grant was made since 
January 24, 1818, however, such a 
grant would be “null and void.” Con- 
sequently, the U.S. would end up 
owning the land covered by grants 
of this latter type. 

This situation was ripe for abuse. 
Look at it from the Spanish view- 
point. “La Florida” was being lost 
anyway—and under an “unfair” 
treaty to boot. Spanish officials, 
from the king on down, might eas- 
ily be tempted to pass as much 


Florida land as possible to their 
friends, supporters, business asso- 
ciates, family, or even to themselves, 
since otherwise it would end up in 
the hands of the U.S. government. 

Disputes regarding alleged Span- 
ish misconduct in this area surfaced 
almost immediately, even before the 
treaty was ratified by the U.S. Sen- 
ate in 1821. Consider the comments 
of U.S. Secretary of State John 
Quincy Adams on this subject, as 
recorded in his diary on February 
22, 1821, the day the Senate rati- 
fied the treaty: 


This day, two years have elapsed since 
the Florida Treaty was signed. Let my 
sons, . . . meditate upon all the vicissi- 
tudes which have befallen the treaty. ... 
Let them remark the workings of private 
interests, of perfidious fraud, of sordid 
intrigues, of royal treachery, of malignant 
rivalry, and of envy masked with patrio- 
tism, playing to and fro across the Atlan- 
tic into each other’s hands, all combined 
to destroy this treaty between the sig- 
nature and the ratification, and let them 
learn to put their trust in the overrul- 
ing providence to God. I considered the 
signature of the treaty as the most im- 
portant event of my life. .. . It promised 
well for my reputation in the public opin- 
ion. ... but materials in the hands of 
my enemies to dose me with poison ex- 
tracted from the laurels of the treaty 
itself. An ambiguity of date, which I had 
suffered to escape my notice at the sig- 
nature of the treaty, amply guarded 
against by the phraseology of the article, 
but leaving room to chicanery from a 
mere colorable question, was the handle 
upon which the King of Spain, his rapa- 
cious favorites, and American swindling 
land jobbers in conjunction with them, 
withheld the ratification of the treaty, 
while Clay and his admirers here were 
snickering at the simplicity with which 
I had been bamboozled by the crafty 
Spaniard....° 


One source explained the Secre- 
tary of State’s initial difficulties as 
follows: 


It had been agreed by Adams and Louis 
de Onis that after January 24, 1818, the 
Spanish government would grant no 
more lands, and that if lands were 
granted after the stipulated date, they 
would be null and void. In December 
1820, Adams discovered the existence of 
three tremendous grants made by Spain 
after January 24, 1818, but predated in 
order that they would appear legal. 
Adams and Onis immediately exchanged 
notes couched in the most polite diplo- 
matic terms but with a distinct note of 
ire on the part of the New Englander. 
The Spanish government eventually and 
reluctantly cancelled the grants, but, if 
Mr. Adams’s immediate problems with 


“ge 


the Florida purchase agreement seemed 
to be at end, the future still held many 
vexations for those who would imple- 
ment the treaty.® 


Secretary Adams was not the only 
American official expressing misgiv- 
ings about Spanish land grants and 
the lack of observance of treaty 
terms. Only five months after receiv- 
ing possession of Florida from Spain 
at Pensacola, President Monroe “re- 
ported to Congress that the Span- 
ish officials ‘not only omitted, in con- 
travention of the order of their 
Sovereign, the performance of the 
express stipulation to deliver over 
the archives and documents’ but 
that they had defeated every effort 
of the United States to obtain 
them.”’ 

It seems that Spanish officials in 
Florida had sent over 730 “bundles 
of government records relating to 
the Spanish provinces of Louisiana, 
West Florida and East Florida” to 
Havana, Cuba, two years prior to 
turning over Florida to the Ameri- 
cans. Also, the U.S. Secretary of 


State sent an agent, Colonel James 
Gant Forbes, to Havana on the dual 
mission of making diplomatic ar- 
rangements to transfer Florida to 
General Jackson and to recover the 
documents sent to Havana regard- 
ing Florida. Although Florida was, 
of course, transferred, the docu- 
ments remained in Cuba since 
Forbes was unable to retrieve them 
for the U.S.* 

Over the next decade or so, the 
U.S. made repeated efforts, with 
little success, to recover missing 
Florida archives and real estate 
records from Spanish authorities. 
Ready availability and access to 
complete and authentic real estate 
records were critically important to 
Florida courts and land officials. 
Without them, they faced not only 
the possibility of fraudulent land 
grants initiated by Spanish officials, 
but also the risk of false real estate 
documents submitted by land specu- 
lators and sharp dealers entering 
the new territory. Without the origi- 
nal real estate records to compare 
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against spurious claims and docu- 
ments, separating the false from the 
bona fide would prove to be a time 
consuming and formidable task, 
which contained a variety of twists 
and turns. 


Territorial Florida 
(1821-1845) 

Following the typical pattern for 
assimilating new acquisitions, Con- 
gress initially organized Florida 
with a territorial form of govern- 
ment. This model provided for a ter- 
ritorial governor, legislature, and 
court system—all of which operated 
under general supervision and con- 
trol from Washington. This period 
lasted from 1821 until 1845 when 
Florida was admitted to the Union 
as a state. Accordingly, most of the 
initial grappling with real estate 
problems fell to territorial officials, 
land commissioners, and especially 
to the territorial courts. It is prob- 
ably not an exaggeration to suggest 
that Florida’s territorial courts were 
choked with real estate cases. Deci- 
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sions from both the territorial courts 
and the state courts could, in appro- 
priate cases, be appealed all the way 
to the U.S. Supreme Court. For ex- 
ample, between 1832 and 1853, the 
U.S. Supreme Court published opin- 
ions deciding almost 50 different 
cases involving disputes over 
Florida real estate and Spanish land 
grants.° These cases represent only 
the tip of an iceberg of such cases, 
since many more were no doubt re- 
solved in the system at lower levels. 
Because of the volume of Spanish 
land grant cases and the pressure 
to get them resolved, considerable 
effort was expended by the US. to 
get a full and complete accounting 
of the Spanish archives relating to 
Florida real estate. The U.S. did ob- 
tain some Spanish real estate 
records, and the territorial officials 
in Florida began working with what 
they had, but they consistently 
sought access to the complete ar- 
chives. As an example of the issue 
involved here, one source reported 
as follows: 
Investigations by this commission re- 
vealed wholesale fraud, including forg- 
ery of every description. After the Loui- 
siana Purchase some Spanish officials, 
visioning the probability of the annex- 
ation of Florida as the next step in the 
“Manifest Destiny” policy of expansion 
of the United States, and the subsequent 
rise in land values, saw to it that their 
friends were rewarded with extensive 
grants which otherwise would have been 
transferred to the public domain of the 
United States. A notorious example was 
offered by the claims of Vicente 
Sebastian Pintado, surveyor of Louisi- 
ana and the Floridas from 1801 to 1818, 
who was well posted on the available 
lands and their relative values. His pre- 
posterous claims included the entire 
unoccupied waterfront of Pensacola and 
large areas of that town as well as four 
miles of Santa Rosa Island extending 
from bay to gulf, and large tracts nearby. 
The character of these claims, reported 
the commission, “is calculated to create 
a presumption of fraud... .”° 


Consequently, the federal govern- 
ment was sympathetic to the plight 
of the territorial authorities. As pre- 
viously noted, President Monroe 
sent James Forbes to Cuba in 1821 
to arrange the transfer of Florida 
and to get the missing records. 
Forbes succeeded only with the 
transfer arrangements, so a second 
diplomatic attempt to get the ar- 


chives was launched in 1822.A US. 
Naval officer, Captain James Biddle 
of the frigate Macedonian, was dis- 
patched to Havana to get the ar- 
chives, but his efforts were no more 
successful than those of Forbes."' 

Undaunted, the U.S. continued its 
diplomatic efforts to obtain the 
records. Altogether a total of six dip- 
lomatic missions would be at- 
tempted, including those of Forbes 
and Biddle. Next, in 1824, Thomas 
Randall was sent to Havana.’* The 
Captain General/Governor of Cuba 
at the time was Francisco Dionesio 
Vives who had, by coincidence, been 
the Spanish minister in Washing- 
ton, D.C., in 1821, when the treaty 
transferring Florida was con- 
cluded.'* At first Vives said the mat- 
ter was closed, and no Florida ar- 
chives were in Cuba. After repeated 
urging by Randall, Vives finally or- 
dered a search, but subsequently 
told Randall that the search was 
“fruitless.”" 

About three years later, the U.S. 
again tried diplomacy to get the ar- 
chives. This time, in 1827, the US. 
Secretary of State sent Daniel P. 
Cook to Havana mainly to investi- 
gate the island’s military prepared- 
ness for a potential attack perhaps 
being considered by Mexico, Colom- 
bia, and England. Obtaining the 
Florida archives was a collateral 
duty for Cook, but unfortunately, all 
he received—like Forbes, Biddle, 
and Randall before him—was 
“soothing expressions and plausible 
excuses.”!° 

In the meantime, in one of those 
unexpected turns that history some- 
times produces, Andrew Jackson 
became President and took the oath 
of office in 1829. Jackson, of course, 
was well versed in Florida matters. 
Jackson did not mince words, and 
he was accustomed to getting what 
he wanted. He decided to send one 
of his proteges, Richard Keith Call, 
to Havana to get the archive records. 
(Call was very active in Florida af- 
fairs and would himself later be- 
come a Florida territorial governor.) 
The Secretary of State gave Call 
instructions to tell the Spanish au- 
thorities that, “we have an un- 
doubted right . . . to demand and 
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receive ... all original archives and 
documents .. . important towards a 
fair and legal adjustment of private 
land claims... .”"’ Call arrived in 
Havana in January 1830, and after 
some initial wrangling with Gover- 
nor Vives, did manage to pry some 
documents loose from the authori- 
ties related to major claims involv- 
ing the Arredondo grant, Panton, 
Leslie & Co., and the Forbes grant.'® 
According to one authority, 
Further investigation convinced Call 
that there were in Havana many docu- 
ments which, if returned to the United 
States, would safeguard the public do- 
main against claims based on fraudu- 
lent sales and gifts of land. Upon his 
return to Florida he urged that another 
appeal be forwarded to His Catholic Maj- 
esty King Ferdinand VII. Such a request 
was made by President Jackson. It pro- 
duced a royal order dated February 15, 
1832, for the delivery of the remaining 
Florida papers.’® 


Although Call achieved more suc- 
cess than his predecessors, the U.S. 
continued to believe that there were 
many more Florida archive docu- 
ments remaining in Cuba. It was 
hoped that the Spanish Royal Or- 
der of 1832 (requiring the delivery 
of archive documents according to 
the treaty) would finally produce 
compliance. With this in mind, a 
new diplomatic mission was com- 
missioned in 1832.”° This was the 
sixth diplomatic effort to obtain 
Florida records, and it would prove 
to be the final one. Jeremy Robinson 
was appointed as a special agent by 
the Secretary of State to accomplish 
this task. Robinson was well sea- 
soned and experienced in interna- 
tional affairs.”! 

Robinson prepared well for his trip. 
He first went to Florida to visit and 
confer with knowledgeable people 
such as Thomas Randall in Tallahas- 
see, Richard Keith Call in Marianna, 
and several others in Pensacola.” He 
arrived in Cuba in mid July 1832.” 
Even though the Secretary of State 
who appointed him suggested that 
Robinson could accomplish his mis- 
sion in Cuba in about two months, he 
wound up staying there two and one- 
half years. Even that period was 
abruptly terminated by Robinson’s 
death while still on the island.” 

Reviewing Robinson’s letters and 
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reports back to the U.S. during his 
extended time in Havana opens a 
window through which conditions 
surrounding Florida real estate 
records and Spanish stewardship of 
them may be observed. While 
Robinson was in Cuba, one particu- 
lar lawsuit over a Spanish land grant 
was under review by the U.S. Su- 
preme Court involving an extremely 
large tract of land.?? Approximately 
1,250,000 acres of North Florida land 
were at stake, and Richard Keith Call 
had advised Robinson that his pri- 
mary goal in Cuba was to acquire real 
estate records which would help the 
USS. with this suit and keep this vast 
area in the public domain.*® This 
great parcel, which covers all of at 
least one county and parts of other 
counties in modern North Florida, is 
known to history as the “Forbes 
Grant” and can be seen on the 1841 
Florida map approved at that time 
by the state’s surveyor general (see 
page 11). The plaintiff in the lawsuit, 
Colin Mitchell, sought a clear title to 
this huge tract. 

In due course, Robinson developed 
a decidedly negative attitude with 
regard to Mr. Mitchell. In fact, one 
commentator said 


Mitchell was, according to Robinson’s 
observations, the powerful evil force at 
work to prevent the accomplishment of 
the archive mission. A partner in John 
Forbes & Company, Florida traders, 
Mitchell maintained a large trading 
business in Havana, ... When his over- 
tures to Robinson were coldly rebuffed, 
he became vindictive, according to 
Robinson, spread malicious rumors, and 
used his money and influence to frustrate 
efforts to secure the Florida papers. 
Robinson and Cleveland soon became 
convinced that Mitchell had bribed Span- 
ish functionaries to forge and alter 
records to assist him in his suit before 
the supreme court of the United States. 

It was Mitchell’s connection with the 
Florida trading house of John Forbes 
& Company that gave Robinson acute 
concern in his search for the Florida ar- 
chives. This company was the succes- 
sor of Panton, Leslie & Company... 
Robinson’s patriotic ire was aroused 
when he learned that through this com- 
pany the Spanish government had se- 
cretly supplied the Indians with goods, 
arms, and munitions of war, that with 
the connivance of officials of this com- 
pany a spirit of hostility had been fo- 
mented against the aggressions of 
Georgia backwoodsmen, and that as a 
result many of his fellow citizens had 
been killed. ...As Robinson peered far- 


ther into the dark recesses of land en- 
tanglements, he noted that John Forbes 
and his partners in the Company had 
demanded indemnification for the vari- 
ous losses sustained, ... It was pointed 
out in confidence to Robinson by 
Calderén, one of the Spanish commis- 
sioners, that such transfers of land 
were illegal, . . . Calderén’s inference 
was that at least forgery had been prac- 
ticed to complete titles to such lands. 
Robinson reported: Each day fur- 
nishes additional evidence, amounting 
to mental and moral conviction, of col- 


lusion between the former Governors 
and Intendents of Louisiana, the 
Floridas and Cuba, and the British mer- 
cantile house of Panton, Leslie & Co., 
and John Forbes and company, late of 
Pensacola, proof whereof may possibly 
be obtained and transmitted to the De- 
partment of State.?’ 


Robinson’s death ended his ser- 
vice in Cuba, and the abrupt termi- 
nation of his work may have had a 
direct connection to the U.S. Su- 
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preme Court’s decision in Mitchell 
v. U.S., 9 Peters 711 (U.S. 1835). The 
Court ended up ruling in favor of 
Colin Mitchell, giving him title to 
land worth a great fortune.28 
Robinson’s efforts in Cuba were 
summed up by one authority as fol- 
lows: 


One of Robinson’s first conclusions was 
that his investigations had uncovered 
uncontrovertible evidence that many 
of the Florida archives to which the 
United States Government was en- 
titled were in Havana despite avowals 
to the contrary; that no effort to ob- 
tain them had been spared by commis- 
sioners from the United States; and 
that Spanish officials in Cuba had not 
obeyed instructions from the Spanish 
crown demanding delivery of the ar- 
chives. Although he did not succeed in 
sending back to Washington a single 
original document, he exposed fraudu- 
lent claims, brought clearly to light the 
corrupt conditions surrounding his in- 
vestigations, and sent to Washington 
various inventories of Florida papers, 
a copy of a report of two of the Span- 
ish commissioners, including commu- 
nications from the last Spanish gover- 
nors, Callava and Coppinger, and 
several related statements. The me- 
ticulously detailed diaries, notes, and 
letters he left contain valuable lists of 
documents which he examined and se- 
lected for return to the United States. 
Robinson did not possess the forceful 
personality of Call and unfortunately 
quarreled with nearly everyone with 
whom he worked, bored his listeners 
by talking too much, and was not en- 
tirely consistent. But his intense loy- 
alty, persistence, and almost fanatical 
devotion to duty enabled him to ren- 
der services without which facts about 
the Florida archives in Havana might 
still be in the realm of the unknown.” 


Finally, Robinson himself is re- 
puted to have said that, as proof of 
fraud, some of the papers were 
obviously antedated—altered—distin- 
guished by erasures of dates, and filling 
up the spaces with others so as to make 
them conform to the Treaty of Washing- 
ton, but above all the documents were 
written on paper of recent manufacture, 
made posterior by several years to the 
dates indicating the period of the trans- 
actions .... Yet all duly signed and au- 
thenticated . . . by the Spanish authori- 
ties.*° 


After Robinson’s death but before 
the Supreme Court ruled in 
Mitchell, the U.S. Consul in Ha- 
vana, Nicholas Trist, and Edward 
Wyer, a special messenger sent 
down from the U.S., put together a 
group of some 45 documents from 


the archives and sent them back to 
the U.S. for use by the Supreme 
Court in its deliberations. The 
Court was not persuaded by this 
information to rule in favor of the 
government.”*! 

Several issues have puzzled per- 
sons reviewing Robinson’s work in 
Cuba. One issue that stands out is 
the possibility of diplomatic dis- 
sembling by the Spanish govern- 
ment. Recall that, pursuant to a 
request from the U.S., Spain issued 
a royal order in 1832 requiring com- 
pliance with the treaty and deliv- 
ery of the required Florida archives 
to the U.S. It would seem that an 
order of this type would have 
greatly facilitated Robinson’s work 
in Havana. Since this was obviously 
not the case, Robinson apparently 
developed certain misgivings about 
the terms of the royal order. Based 
on “hints” he received from Cuban 
officials, Robinson suspected that 
the order may have contained a “se- 
cret clause” not disclosed to the 
Americans, which actually in- 
structed Spanish officials in Cuba 
not to follow the order’s directives. 
It appears that a ploy similar to 
this was used on another occasion 
to conceal certain Spanish real es- 
tate records sent to Cuba from 
Louisiana.* It appears that, with 
the passage of time, the determi- 
nation of the U.S. to obtain the 
Florida archives from Cuba slowly 
waned as the remaining cases in 
litigation concluded and real estate 
titles were settled. 


Statehood and Thereafter 
Florida’s territorial period came 
to a close in 1845 when statehood 
was achieved. By that time the ma- 
jority, but certainly not all, of the 
claims to Florida land arising from 
Spanish land grants had been re- 
solved. Prodigious efforts had been 
made by persons on the federally 
appointed land commissions in 
Florida, the territorial courts, Con- 
gress, and the federal courts to de- 
cide these vexing problems.** For- 
tunately Spain’s colonial officers in 
Florida had not sent all of the 
Florida archives to Havana, and the 
American officials tasked with re- 
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solving land claims in Florida did 
the best they could with the archive 
records they had.*4 

Yet, whatever became of the 
missing records that American dip- 
lomats tried so hard to retrieve 
from Cuba in the 1820s and 30s 
with so little success? Obviously, 
after the passage of over 170 years, 
some records may well have been 
lost, damaged, or destroyed. Indeed, 
one incident of this nature even 
involves alleged piracy on the high 
seas. In 1818 (prior to the treaty 
transferring Florida), a Spanish 
official left Pensacola on the schoo- 
ner Peggy with 17 boxes of archive 
documents (probably including 
some real estate records) bound for 
Havana. Before arriving, the Peggy 
was “... attacked and captured by 
the corsair General Umber 
(Humbert)” sailing out of Buenos 
Aires.*° There are conflicting re- 
ports about whether some papers 
or even some boxes were destroyed 
by the pirates.** There was also a 
reported fire at the house of the 
Spanish Treasurer at Pensacola in 
1811. The papers belonging to his 
office in the house were destroyed.*” 

According to a researcher work- 
ing in the early years of the 20th 
century, many of the Florida ar- 
chives in Cuba were transferred 
from the island to Spain in 1888 and 
1889.** These, of course, have gen- 
erally been available to researchers 
doing work in Spain in subsequent 
years. There is, however, good evi- 
dence that at least some archive 
documents relating to Florida real 
estate remained in Cuba and were 
never transferred to Spain.* 

Having reason to believe that 
Florida real estate records still ex- 
ist in the Cuban archives is one 
thing, but seeing them and perhaps 
photocopying them is another. Yet, 
just such an initiative is now pos- 
sible. The University of Florida and 
the Cuban National Archives signed 
an agreement in March 2001, allow- 
ing certain researchers the opportu- 
nity to travel to Havana and begin 
copying a vast store of historical 
documents known as the Notary 
Protocols (about the equivalent of 
40,000 books today).*° 
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Conclusion 

Florida possesses a long and fas- 
cinating history, including the 
state’s legal and real property heri- 
tage. As the preceding pages have 
demonstrated, real estate specula- 
tions and associated shenanigans 
are nothing new under the Florida 
sun. Even though the Spanish crown 
has not been sovereign in Florida for 
over 170 years, subtle reminders of 
the Spanish influence still remain, 
and that is as it should be. Florida 
lawyers who are conscious of their 
state’s legal history are likely to be 
better equipped to participate in 
shaping its legal future. O 


1 See www.oldcity.com/his2.html, St. 
Augustine, Florida’s History, History 
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Juan Ponce de Leon claimed Florida for 
Spain on March 27, 1513; and St. Au- 
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2 See E.B. PoTTER AND CHESTER W. 
Nimitz, SEA Power 30 (Prentice-Hall, 
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ginning of Spain’s decline.” 

3 Clifton Paisley, THE Rep HILLs oF 
Fiorina, 1528-1865 47 (1989). 

U.S. v. Juan Perchman,7 Peters 51, 
32 U.S. 51 (1833) at 86-87. 

5 George C. Whatley and Sylvia Cook, 
The East Florida Land Commission: A 
Study in Frustration, 50(1) Fioripa His- 
TORICAL QUARTERLY 39 (1971). 

8 Td. at 40. 

7 A.J. Hanna, Diplomatic Missions of 
the United States to Cuba to Secure the 
Spanish Archives of Florida, Hispanic 
AMERICAN Essays 208-09 (A. Curtis 
Wilgus, ed.) (reprinted 1970). 

8 Td. at 209. 

® Examination of U.S. Supreme Court 
records by the author. 

10 See Hanna, supra note 7, at 211. 

11 Td, at 210-11. 

at 

at 212. 


Glenn Boggs is a professor at 
Florida State University’s College of 
Business. He is a 1975 honors graduate 
of FSU’s College of Law and a 1968 
graduate of the U.S. Naval Academy. 
After admission to the Bar in 1976, he 
spent a year in general practice and later 
served as unlicensed practice of law 
counsel with The Florida Bar. In 1981, 
he joined the faculty at Florida State 
University where he teaches law-related 
classes to business students. 


(2 

17 Td. at 214. 

19 Td. at 215-16. 

20: Td. at 217. 

Td. 

22 Td. at 217-18. 

4 Id. at 228. 

25 Mitchell v. U.S., 9 Peters 711 (US. 
1835). 

26 See Hanna, supra note 7, at 218. 

27 Id. at 219-22. 

28 See supra note 25. 

29 See supra note 7, at 228-29. 

30 Id. at 230. 

31 Id. at 232. 

82 Id. at 233. 

33 For further information about the 
land commissions, see Whatley and 
Cook, supra note 5. 

54 Persons interested in following the 
historical trail of the archives which 
came into American possession might 
review an article by Irene A. Wright 
entitled, The Odyssey of the Spanish 
Archives of Florida, Hispanic AMERICAN 
Essays 169 (A. Curtis Wilgus, ed.) (re- 
printed 1970). 

35 Roscoe R. Hill, Descriptive Catalogue 
of the Documents Relating to the His- 
tory of the United States in the Papeles 
Procedentes de Cuba, Carnegie Institu- 
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ARCHIVO NACIONAL, Imprenta del 
Archivo National, La Habana, Cuba 
(1958). The Research Library of the St. 
Augustine Historical Society holds this 
small book published in Havana in 1958 
(the year before Fidel Castro came to 
power in 1959) which is a Summary 
Catalog of certain documents in the 
Cuban National Archives at that time. 
Under the heading of “Floridas” for the 
period 1737-1823, documents are listed 
under the sub-heading “Solicitudes de 
tierra” which can be translated as “re- 
quests for land.” Copies of these docu- 
ments may be included within a micro- 
film collection called the “Cuban Papers 
(1762-1824)” at the Historic New Or- 
leans Collection. Their Web site 
(www.hnoc.org/hnocmss.htm) says the 
Cuban Papers, “contain official corre- 
spondence between governors and dis- 
trict commandants about Indians, com- 
merce, census records, and Acadians; 
economic data from reports and account 
books and maritime information on the 
port of New Orleans; and correspon- 
dence touching all aspects of the 
colony’s economic life and develop- 
ment.” The Catalog in the St. August- 
ine library also confirms that most of 
the documents under the heading of 
“Floridas” were transported to Spain in 
1888. 

4° University of Florida Launches Plan 


to Preserve Historic Archive on Spain’s 
Role in the New World, www.napa.ufl.edu/ 
2001news/cubalibrary.htm. It is very 
likely that additional Florida real estate 
records can be found among these papers 
which recorded the operations of a new 
world empire over the course of centu- 
ries. U.F. researchers are currently 
making plans for photocopying efforts, 
but clearly much more remains to be 
done. According to the U.F. Web site, 
private funding is needed for this 
project, so interested persons should be 
aware of that aspect of the research. 
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FLORIDA’S NEw 
CONSTRUCTION DEFECT STATUTE 


The Aggrieved Homeownert’s 


Obstacle Course 


by Steven B. Lesser 


hen residential buildings begin to decay 

and roof tiles blow off in high winds, 

homeowners can no longer simply march 

into court and commence litigation 
against responsible parties. With the recent enactment 
of Florida’s new construction defect statute (“statute”),! 
the aggrieved homeowner now is required to 
provide contractors and other responsible parties with 
prior written notice of the alleged construction defects 
and an opportunity to resolve claims and/or correct con- 
struction defects before filing suit. This new law applies 
to damage claims arising from defects associated with 
residential construction and excludes claims for personal 
injury and specific performance.’ 

With the exception of claims arising from alleged medi- 
cal malpractice,* the Florida Legislature had never man- 
dated presuit procedures for any other area of the law. 
But the recent explosion of mold and mildew cases around 
the country and the staggering insurance payouts ac- 
companying them prompted our legislature and others 
to enact “notice and right to cure” laws,’ which were sup- 
posed to diffuse potential litigation and foster settlement. 
Instead, it is facially apparent that this new law will 
neither limit the number of mold-related lawsuits nor 
put construction lawyers and their experts out of busi- 
ness. To the contrary, given the numerous obstacles, 
ambiguities, and inconsistencies inherent in the statute 
it will only lead to more litigation and probable consti- 
tutional challenges. 

This article will discuss and analyze the requirements 
imposed by Florida’s new construction defect statute, 
identify potential constitutional infirmities associated 
with it, and offer practical advice for counseling unwary 
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clients on how to avoid the numerous procedural and 
substantive traps associated with this legislation. The 
chart on page 26 sets out the statutory time line for com- 
pliance with the new provisions. 


Summary of the Process 

The statute prescribes a procedure for homeowners and 
contractors to follow prior to the commencement of a law- 
suit.® First, a person alleging a construction defect 
(“claimant” or “homeowner”) must provide the contrac- 
tor, subcontractor, supplier, design professional, and oth- 
ers (for ease of reference, collectively referred to as the 
“contractor”) with written notification of the alleged 
defect(s) at least 60 days before filing a lawsuit, describ- 
ing that defect in “reasonable detail.”® Within five busi- 
ness days after service of the notice of claim, the con- 
tractor has the right to inspect the dwelling.’ The 
inspection may include “destructive testing” by mutual 
agreement.* Within 10 days of receiving notice of the 
claim, the contractor must forward a copy of it to any 
other person (i.e., subcontractor, supplier, or design pro- 
fessional) the contractor believes is responsible for the 
defect.° Thereafter, those secondary recipients may also 
inspect the dwelling in the same manner within five 
business days after receipt of the notice and issue a writ- 
ten response to the contractor to either repair the defect 
or dispute the claim.'® Within 25 days of receiving the 
notice, the contractor must serve a written response to 
the claimant.'! That response must either 1) include a 
written offer to repair the alleged defect at no cost to the 
claimant;" 2) include a written offer to compromise the 
claim by monetary payment within 30 days;'* or 3) dis- 
pute the claim." If the contractor offers to repair or com- 
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promise the claim by monetary pay- 
ment, the claimant has 15 days (or, 
in the case of a condominium or ho- 
meowner association, 45 days) to ac- 
cept or reject the offer. If the claim- 
ant accepts the offer and repair or 
payment is made, the claimant is 
thereafter barred from pursuing re- 
lief through litigation. If the claim- 
ant rejects the offer, it must be done 
by written notice containing the text 
of the offer with the word “rejected” 
printed on it.'® Significantly, the 
claimant’s failure to reject an offer 
in strict accordance with this proce- 
dure constitutes an acceptance of 
the offer, whereas no such penalties 
exist for a contractor’s failure to 
comply with any of these proce- 
dures.’ 

These mandatory procedures are 
the new hurdles a homeowner must 
clear before pursuing legal action.'* 
To the extent a homeowner fails to 
comply with these specific require- 
ments, the trial court “shall abate” 
the action without prejudice until 
the homeowner first complies with 
such requirements. 

Finally, the statute requires that 
upon entering into all contracts for 
the “sale, design, construction or 
remodeling of a dwelling” the con- 
tractor must provide the owner of a 
dwelling with notice of this dispute 
resolution procedure.” The statute 
does not create new rights, causes 
of action, or theories upon which li- 
ability may be based.”? 


Hurdles, Obstacles, 
and Advice 

On its face the statute appears 
to be heavily stacked against the 
homeowner, but it also contains 
some provisions that could nega- 
tively and unfairly impact the 
rights of developers, contractors, 
design professionals, subcontrac- 
tors, and suppliers. 


1) What Constitutes “Reasonable 
Detail”? 

The initial requirement that a 
claimant identify the alleged defects 
in “reasonable detail” serves as the 
only criterion when preparing a no- 
tice of claim.” As any lawyer can 
imagine, the use of the word “rea- 
sonable” is a pandora’s box that in- 
evitably will lead to controversy. 
Consequently, a contractor could 
conceivably question whether each 
and every notice of claim adequately 
describes an alleged construction 
defect with “reasonable detail” and 
immediately move to abate the liti- 
gation on this basis alone. 

In order to minimize the likeli- 
hood of a successful “reasonable de- 
tail” challenge, a homeowner should 
retain a qualified consultant to thor- 
oughly inspect the dwelling to dis- 
cover the nature and extent of po- 
tential deficiencies.** This would 
include identifying defects that vio- 
late applicable codes or standards 
associated with the construction.” 
If the defect exists throughout a 
dwelling or condominium or home- 
owner community, this fact along 
with any known damages should be 
specified.” Omitted components re- 
quired by the design documents 
should also be included in the no- 
tice.” 

2) Logistical Nightmare Caused 
by Short Inspection Window 

© Not Enough Time to Inspect 

The statute provides a contractor 
with five business days’ right of in- 
spection following receipt of the ini- 
tial claim.”’ While this short time 
frame may not appear to be prob- 
lematic with respect to a single-fam- 
ily home, it is impractical for larger 
housing developments, especially 
since the statute permits multiple 
defects to be alleged in a single 
claim notice.** For example, suppose 
a developer receives a notice of claim 
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listing 50 separate defects in a 200- 
unit condominium. Under this cir- 
cumstance, the developer would 
only have five business days to in- 
vestigate and conduct a comprehen- 
sive inspection of the multiunit resi- 
dential condominium project. For 
that matter, arranging to conduct an 
inspection of just a single-family 
home within five business days 
could pose a challenge to most de- 
velopers, contractors, subcontrac- 
tors, suppliers, and design profes- 
sionals. 

Taking advantage of this one-time 
opportunity to inspect and resolve 
a construction defect claim without 
litigation is nearly impossible for 
out-of-state companies. By the time 
the notice is served and the contrac- 
tor arranges for someone to conduct 
the inspection, the opportunity may 
have already expired. The practical 
result of these impractical proce- 
dures will be that these inspections 
may never occur. 

¢ Preparing for Investigation and 
Inspection 

As the above hypothetical illus- 
trates, many participants in the con- 
struction process, particularly those 
involved in the development of 
large-scale residential communities, 
may not be equipped to promptly in- 
spect, investigate, and respond to 
claims. This is especially true of de- 
velopment companies that often dis- 
mantle following a sellout of dwell- 
ing units, or those that no longer 
have a local presence. In dealing 
with the dilemma associated with 
these short time frames, developers, 
contractors, design professionals, 
subcontractors, and suppliers 
should develop a procedure that will 
be followed once a claim notice is re- 
ceived.’ In the future, at the outset 
of a new residential construction 
project, developers should contrac- 
tually obligate the general contrac- 
tor and/or design professional to 
timely investigate, conduct an in- 
spection, and evaluate the cost to 
correct the defect. Similarly, these 
same parties should negotiate in- 
demnity agreements to address 
their respective obligations and li- 
ability for construction defects.*° To 
the extent that the contractor and 
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other parties cannot internally 
handle the investigative and inspec- 
tion phases, outside forensic con- 
struction professionals should be 
retained. 

Prior to the inspection, the con- 
tractor should review the original 
plans, specifications, and warranty 
information as well as all original 
design and construction agreements. 
This effort also may reap benefits 
when seeking to shift ultimate re- 
sponsibility for a construction defect 
to secondary parties. During the in- 
spection, the contractor should pho- 
tograph and videotape the alleged 
defective conditions as well as com- 
pile data to enable preparation of a 
cost estimate. Should a resolution 
not be reached, the contractor can 
later use this data during litigation 
to graphically demonstrate that the 
defective condition has gotten worse 
due to lack of maintenance and/or 
due to a claimant’s failure to miti- 
gate its damages.*' The inspection 
also provides an opportunity to as- 
certain whether the defect is wide- 
spread or isolated to certain areas 
of the dwelling. 

Avoiding Multiple Inspections 

The logistical nightmare caused by 
this short “inspection window” also 
impacts homeowners. To the extent 
that the contractor receiving the origi- 
nal claim notice forwards a copy to 
each subcontractor, supplier, or design 
professional apparently responsible 
for the alleged defect, these second- 
ary parties would each be entitled to 
inspect the dwelling within five busi- 
ness days after receipt of that notice.” 
Clearly, this is burdensome and poses 
a hardship on the homeowner, who 
will need to arrange for multiple in- 
spections on short notice. Compliance 
with these procedures may create 
hardships under an endless variety 
of circumstances, yet the statute cre- 
ates no exceptions. For example, the 
legislation does not provide for an ex- 
tension of time to the elderly or in- 
firm homeowner, who may find it even 
more difficult to make the dwelling 
available for inspection within the 
given time frame. 

¢ Identifying All Culpable Parties 

At the outset, the claimant 
should endeavor to identify all po- 


tentially culpable parties and send 
each a claim notice for two reasons. 
First, the sending of a claim notice 
will automatically toll the statute 
of limitations as to each recipient 
without the necessity for these par- 
ties to execute a tolling agreement.** 
Second, this initiative will enable 
the claimant to make the dwelling 
available to all recipients within five 
business days and avoid successive 


inspections beyond that time frame. 
Otherwise, the claimant will be 
faced with attempting to comply 
with different deadlines depending 
upon the date the notice of claim 
was served upon the various parties. 
To identify potentially culpable par- 
ties, building department records 
such as permits, certificates of oc- 
cupancy, and other official docu- 
ments can be a valuable resource. 
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With the exception of claims arising from alleged 
medical malpractice, the Florida Legislature 

had never mandated presuit procedures 

for any other area of the law. 


In a condominium setting, extensive 
research should not be necessary, 
since the developer is required by 
statute to provide the association 
with a list showing who participated 
in the original construction and 
other construction documents.” 

From a claimant’s standpoint, if 
arranging for an inspection within 
five business days poses a hardship, 
it may be advisable to simply ini- 
tiate a lawsuit and then, once the 
action is abated, make the dwelling 
available for inspection. The only 
downside risk is that the claimant’s 
failure to follow the statutory pro- 
cedure becomes admissible as evi- 
dence at trial.*° 

3) Destructive Testing Issues 

e Establishing Ground Rules for 
Destructive Testing 

The statute provides responsible 
parties with an opportunity to per- 
form destructive testing, but this 
feature will likely have marginal 
success since it must be by mutual 
agreement.* In many instances, the 
homeowner will refuse a request to 
perform destructive testing because 
of potential damage to the dwelling. 
Ironically, remedies for protecting 
the homeowner such as failing to 
return the tested areas to their pre- 
test condition are not addressed by 
the statute, leaving a damaged ho- 
meowner to head to court and 
pursue only common law remedies.” 
For this reason alone, homeowners 
should resist requests to perform 
destructive testing unless the con- 
tractor agrees to restore the tested 
areas to their original condition, 
post a bond, and maintain liability 
insurance to guard against theft or 
damage during the destructive test- 
ing process. The homeowner should 
also require that the testing be per- 
formed either by a recognized test- 
ing laboratory, a Florida registered 
professional engineer, or a licensed 


contractor, and insist upon receiv- 
ing copies of all test results. Finally, 
the homeowner should demand that 
it be held harmless and indemnified 
against any claims or liens filed 
with respect to the property, should 
the contractor fail to pay the party 
that it retained to perform the de- 
structive testing.*® 

4) Contractor’s Written Response: 
Risks and Opportunities 

e Written Report Must Accompany 
Offer to Repair 

From the contractor’s perspec- 

tive, the statute’s requirement that 
a written response be furnished to 
the claimant is most problematic.*® 
The repair option is risky business 
for the contractor. First, disputes 
may arise over the quality of the 
work performed and damage may 
occur to other property during the 
repair. Second, in considering 
whether to offer to repair, the con- 
tractor should be mindful that he or 
she is required to provide claimant 
with a written report detailing the 
results of the inspection.*® If the 
claimant rejects the offer to repair, 
the written report could provide 
guidance to the claimant during the 
subsequent litigation and discovery. 

© Paying Money to Cure Defects 

For these reasons, the contractor 
should seriously consider the pay- 
ment option.*' Indeed, offering 
money to compromise and settle the 
defect claim may be the most advan- 
tageous scenario for the contractor, 
because the statute does not require 
that a monetary offer be reasonable 
or sufficient to correct the alleged 
defect.*? Obviously, the contractor 
has nothing to lose by making a low 
offer since the offer to compromise 
and settle a defect claim would be 
inadmissible in any subsequent liti- 
gation.** Although such an offer prob- 
ably would be rejected, it is possible 
that a homeowner will not timely 
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reject it, resulting in an acceptance 
of the offer and barring further liti- 
gation over the defect claim.‘ Even 
a bad offer may prompt negotiations 
with the claimant outside the con- 
fines of the statute and ultimately 
lead to a settlement. 

While the new statute provides the 
contractor with various settlement 
options, the statute is dangerously 
silent at this juncture where the 
contractor's offer is accepted by the 
claimant and the contractor later de- 
cides not to honor the deal. Under 
these circumstances, no statutory en- 
forcement mechanism exists to en- 
sure that the contractor will perform 
in accordance with the offer accepted 
by a claimant. Here, the statute 
leaves the claimant in a familiar 
place, namely on the courthouse steps 
with nothing more than an action for 
breach of the agreement made with 
the contractor to pay or repair. Again, 
the statute does not create a private 
right of action for its violation and 
does not penalize the contractor in 
any meaningful way for walking away 
from such a commitment.** Other 
than the prospect of getting sued for 
what was offered, a contractor has 
nothing to lose by reneging on an of- 
fer to pay or repair. 

e Statute Fails to Establish Time 
Deadlines to Complete Repairs 

The statute requires that the of- 
fer to repair include a timetable for 
completion,*® yet fails to prescribe 
any outside time limitations for 
completing the repairs. This loop- 
hole permits the contractor to 
specify any time period to complete 
the repair, conceivably forever, with- 
out any recourse to the claimant. 
This is especially unfair if the claim- 
ant fails to timely reject the offer 
and becomes bound to it.‘’ The ab- 
sence of statutory criteria to address 
these concerns may very well leave 
the judiciary with the task of resolv- 
ing these issues that could have 
been addressed by the legislature. 

5) Homeowner’s Response to 
Contractor’s Offer: A Trap for the 
Unwary 

© Failure to Reject Equals Accep- 
tance 

Great care should be taken by a 
claimant to timely respond to the 
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contractor’s offer, especially since 
the statute imposes grave penalties 
if a claimant does not timely re- 
spond. Again, the claimant will be 
deemed to have accepted the 
contractor’s written offer to repair 
or pay if, within 15 days (or 45 days 
for an association) the claimant does 
not serve a written rejection of the 
offer.** Not just any letter of rejec- 
tion will do—the statute requires 
that the claimant’s rejection contain 
the settlement offer with the word 
“rejected” printed on it.*° 
Claimant’s failure to properly and 
timely reject the contractor’s offer 
results in the automatic acceptance 
of the offer and bars any further liti- 
gation by the claimant over the al- 
leged construction defect.*° In addi- 
tion to being barred from the 
courthouse, a homeowner who fails 
to comply with the statute’s accep- 
tance/rejection mechanism could be 
forced to accept an inadequate mon- 
etary offer or Band-Aid repairs. 
Moreover, should the repairs not last, 
the homeowner is out of luck since 
the statute does not provide for a 
warranty to cover the repair work. 
¢ Initiating Steps to Avoid Accep- 
tance of Offer by Failing to Respond 
This statutory time frame for ac- 
cepting or rejecting the contractor’s 
offer creates an undue hardship for 
Florida homeowners, particularly 
during the summer months when 
many residents are absent from the 
jurisdiction. Under these circum- 
stances, a two-week summer vaca- 
tion could have a devastating im- 
pact on a claimant who fails to 
timely receive or respond to a 
contractor’s offer to repair or pay. 
The condominium or homeowner 
association setting poses even 
greater challenges. Although the 
time to respond is greater (45 days), 
the association may not have suffi- 
cient procedures in place to timely 
respond to a contractor’s offer. In 
order to mitigate an unintended ac- 
ceptance by default, the initial claim 
letter should specify that the re- 
sponse be furnished not only to the 
association but also to its manager, 
and/or legal counsel. The 
association’s board of directors 
should take the initiative and sched- 


ule an emergency board meeting in 
anticipation of receiving any offer. 
Arrangements should also be made 
to enable the technical representa- 
tive of the association to participate 
and provide input in this decision- 
making process. Reliance upon 
qualified professionals will enable 
the association to benefit from the 
business judgment rule should unit 
owners challenge a board decision 
to accept or reject an offer and fur- 
ther protect the directors from indi- 
vidual liability.*! 

© Acceptance by Inaction Violates 
Access to Courts 

This provision of the new statute 
will likely serve as the cornerstone of 
a constitutional challenge predicated 
upon unduly restricting access to the 
courts. For example, if a homeowner 
is deemed to have “accepted” the 
contractor’s offer through silence or 
inaction, or by failing to timely serve 
a written notice of rejection upon the 
contractor, in essence the claimant 
will have waived access to the courts 
through an act that clearly is not “vol- 
untary” or “knowing.” A homeowner 
faced with this scenario may seek to 
challenge the statute on constitu- 
tional grounds by arguing that the 
“deemed acceptance” provision un- 
duly restricts access to the courts, 
in contravention of Art. I, §21 of the 
Florida Constitution. If the recent 
reported decisions in the medical 
malpractice setting are any indica- 
tion, a homeowner or association ad- 
vancing such an argument is likely 
to prevail on such a constitutional 
claim.” 


Litigation Potpourri: 
Unanswered Questions 

The new statute presents a 
plethora of dilemmas for practitio- 
ners. The absence of critical defi- 
nitions, coupled with impractical 
but strict procedural time frames, 
poses various traps for the unwary 
claimant. 

¢ Definitional Problems 

The statute’s “definitions” section 
likely will generate confusion among 
practitioners. The statutory definition 
of a “claimant,” incredibly, includes a 
“tenant” who has no ownership inter- 
est in the dwelling. Under these cir- 


cumstances, a tenant’s acceptance of 
an offer to pay money or repair a con- 
struction defect could never vitiate 
the rights of the actual owner.** 

The statutory definition of “con- 
tractor” is too broad, bringing within 
its grasp those legally engaged in 
the business of “designing, develop- 
ing, constructing, manufacturing, 
selling or remodeling dwellings or 
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attachments thereof.”*‘ This defini- 
tion arguably includes both profes- 
sionals and nonprofessionals, and 
even goes so far as to include not 
only persons engaged in design or 
construction, but also those who 
simply buy new or used homes and 
“flip” them for profit.*° And, the am- 
biguous terms do not stop there. The 
term “remodeling”” is so broad and 
vague it can conceivably cover de- 
fects ranging from an improper 
hanging of wallpaper to those aris- 
ing from roof repair, painting, wa- 
terproofing, or concrete restoration 
performed to a 20-year-old residen- 
tial condominium building. The 
term “attachment””’ is not defined 
and could mean something other 
than adding a room to an existing 
home. One commentator has opined 
that this reference could apply to 
any persons or entities engaged in 
the business of selling interior deco- 
rations “attached” to a dwelling.®* 
Arguably, the seller of a barbecue 
grill “attached” to the backyard pa- 
tio could be entitled to notice and 
an opportunity to fix crooked brick- 
work housing the grill before being 
sued in small claims court. 

The statutory framework has also 
cast its wide net to capture unspeci- 
fied persons who “observe construc- 
tion.”** Although the typical indi- 
vidual who observes construction 
includes those retained by the 
owner to approve a contractor’s ap- 
plication for payment, or an inspec- 
tor hired to monitor construction by 
a construction lender, this nebulous 
definition could arguably cover a 
galaxy of individuals including a 24- 
hour security guard hired to watch 
over a construction project. 

For design professionals, liability 
arising from “observation of con- 
struction” has been resisted for 
years and imposing these proce- 
dures upon them” will likely cause 
uproar in the insurance market- 
place. At a time when professional 
liability insurance premiums are on 
the rise,®! some insurance carriers 
require the recipient of a claim to 
promptly notify their professional 
liability carrier. This simple act of 
claims reporting could translate 
into increased administrative costs 


associated with investigation, 
analysis, and preparing a response 
to a claim, which in turn can cause 
an increase in professional liability 
premiums and corresponding 
deductibles. 

e Is the Mandatory “Abatement” 
Mechanism Constitutional? 

One of the most controversial and 
impractical aspects of the new legis- 
lation is the mandatory requirement 
that an action be “abated” if the ho- 
meowner (not the contractor) fails to 
comply with the statutory require- 
ments prior to filing suit.” It could be 
argued that such language forges an 
unconstitutional incursion into the 
authority of the Florida Supreme 
Court to promulgate rules of practice 
in the courts of this state. Under the 
Florida Constitution, only the Florida 
Supreme Court has the power to pro- 
mulgate rules for the procedural as- 
pects of civil litigation through the 
Florida Rules of Civil Procedure.® In 
the medical malpractice framework, 
for example, the Supreme Court has 
promulgated Fla. R. Civ. P. 1.650, 
which provides for the “abatement” 
of an action where the plaintiff has 
not first complied with the presuit 
notice requirements prescribed by FS. 
§766.106. Unless and until a similar 
procedural rule is promulgated to cor- 
respond with the new construction de- 
fect statute, this attempt by the 
Florida Legislature to require courts 
to “abate” causes of action once they 
have begun will be looked upon with 
disfavor by Florida courts. 

This provision further courts di- 
saster by providing for a mandatory 
abatement upon “motion by a party 
to the action.”® This abatement re- 
quirement will delay the prompt 
resolution of disputes and thwart 
otherwise legitimate claims during 
litigation. For example, amending a 
complaint to add a newly discovered 
construction defect or an additional 
culpable party defendant would first 
require the homeowner to comply 
with these statutory requirements. 
Otherwise, the action could be sub- 
ject to abatement. Similarly, contrac- 
tor lien foreclosure actions typically 
prompt counterclaims by the owner 
for allegedly defective work; however, 
if the homeowner fails to comply 
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with presuit notification, either 
party could move to abate the action 
and bring the litigation to a stand- 
still pending compliance. By the 
same token, the contractor with a 
weak lien claim could move to abate, 
leaving an indefinite cloud on the 
owner’s title. In that instance, the ho- 
meowner might be motivated to com- 
ply promptly in order to avoid en- 
cumbering his property. 

It is this portion of the statute 
that potentially creates a 
contractor’s biggest nightmare and 
hands the homeowner a trump card 
in every conceivable court proceed- 
ing where both parties seek only 
money from each other. Consider a 
contractor seeking to collect an un- 
paid balance representing the cost 
for building an addition to the 
homeowner’s residence. During the 
proceeding, the homeowner may 
elect to bypass compliance with any 
statutory presuit requirements and 
file a counterclaim for defective 
work. Immediately thereafter, the 
homeowner could file a motion to 
abate the entire proceeding pending 
his or her own compliance. But what 
if the homeowner delays compliance 
or simply never complies? The ho- 
meowner has just thrown the entire 
action into abeyance, thereby sti- 
fling the contractor’s efforts to col- 
lect. This tactic will likely clog up 
the court system and prompt the 
contractor to seek a bifurcation of 
claims to overcome this impasse. 


Conclusion 

It is ironic that Florida’s new con- 
struction defect statute, enacted to 
stem the tide of construction litiga- 
tion, instead will most likely gener- 
ate a flood of disputes over its terms 
and conditions. This statute is 
fraught with inherent infirmities 
that will provide fertile ground for 
constitutional and other challenges 
to its enforcement. Claimants will 
undoubtedly argue that this statu- 
tory framework whittles away at the 
rights of consumers in favor of con- 
tractors and that it is one-sided, 
heavy-handed, and even illusory. 
Not to be left out, contractors will 
take issue with impractical and un- 
reasonable statutory deadlines for 
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performance rendering any per- 
ceived benefit to be meaningless. 
The ultimate result of this legisla- 
tion will be chaos in the courts as 
the judiciary will inevitably be 
tasked to sort it all out. The next 
time around, homeowners and the 
building industry should work to- 
gether to formulate a reasonable 
statutory framework that protects 
valuable rights and imposes work- 
able, practical deadlines that are 
fair for all concerned. UO 


Fra. Star. §558.001-558.005 (May 27, 
2003). 

2? Fia. Stat. §558.002(7) defines a 
“dwelling” to include a single-family 
house, multifamily residential units in 
community associations as well as manu- 
factured or modular homes. FLa. Star. 
§558.002(1) excludes personal injury 
claims from the definition of “action.” FLA. 
Stat. §558.004(14)(a) recognizes that 
emergency repairs may be performed 
without prejudice to the claimant for fail- 
ing to follow the statutory procedures. 

3 See Fia. R. Civ. P. 1.650 and FLa. Star. 
§766.106 (presuit notice requirement for 
medical malpractice claims). 

* See Bridget McCrea, Fla.: Mold Bills 
Could Mitigate Lawsuits, Reavror MaGa- 
ZINE ONLINE (www.realtor.org), May 23, 2003 
(quoting an official from Florida Associa- 
tion of Realtors as stating that the new 
statute “would head off the problem of in- 
surance providers attempting to limit their 
exposure to mold-related claims.”). In 
Texas, for example, mold claims in 2001 
cost insurance companies more than $850 
million compared to virtually nothing just 
three years earlier, according to Robert 
Harwig, chief economist and vice president 
of the Insurance Information Institute. See 
Matt Griswold, Mold Experts Disagree on 
Extent of Problems Mold is Capable of Cre- 
ating, BRADENTON HERALD, June 1, 2003. 
Many insurers believe that Florida is 
“where Texas was two years ago,” with one 
major insurance carrier, State Farm, re- 
porting that homeowners’ mold claims in 
Florida have risen from 37 in 2000 to 900 
in 2002—a 2400-percent increase. See 
Ballard v. Fire Ins. Exchange, No. 99-05252 
(Tex. Dist. Ct., Travis Cty., June 1, 2001) 
$32 million verdict in favor of plaintiff in 
mold-related litigation fueled an uprising 
although the award was later reduced on 
appeal. Arizona, California, Nevada, Texas, 
Kentucky, and West Virginia have enacted 
similar laws within the past year, and as 
many as 16 additional states are presently 
considering such legislation. See also Roger 
B. Coven, California Attempts to Resolve 
Residential Construction Defect Claims 
Without Litigation, 23 Constr. Law 2 
(Spring 2003). In addition, the National As- 
sociation of Home Builders has indicated 
that it will seek “federal” right to cure leg- 
islation. 

5 Fra. Star. §558.004(1). 

6 Id. The statutory definition of “con- 


tractor” also includes developers. See Fa. 
Star. §558.002(5). 

7 Fra. Stat. §558.004(2). Those subject 
to the statute should be mindful that the 
statutory time frame combines calendar 
and business days which could lead to 
confusion. 

8 Td. 

Fra. Strat. §558.004(3). 

10 Td. Stat. §558.004(4). 

1 Fra. Star. §558.004(5). 

2 Star. §558.004(5)(a). A written 
offer to repair must include a written 
report of their findings including the 
results of their inspection and a time- 
table for completing the repairs. It is 
interesting to note that a secondary re- 
cipient that receives a notice of claim 
from the contractor must also prepare 
a written report and furnish it to the 
contractor. However, that report need 
not be furnished to the claimant. 

'S Fra. Stat. §58.004(5)(b). 

4 Pia. Stat. §58.004(5)(c). 

15 Fra. Star. §558.006. 

16 Fa. Star. §558.008. 

Pra. Star. §558.004(11). 

18 Stat. §558.004(8). 

19 Fra. Stat. §558.003. 

20 Stat. §558.005. This requirement 
would apply to new and existing con- 
struction. Drafters of contracts must rec- 
oncile these provisions with opportunity 
to cure and warranty provisions included 
in contracts that fall within the ambit of 
the statute. FLa. Star. §558.004(15) pro- 
vides that these procedures take prece- 
dent over any conflicting dispute resolu- 
tion mechanisms in arbitration 
agreements. Settlement agreements that 
include repair work would also require a 
contractor to provide this conspicuous 
statutory notice to the owner of a dwell- 
ing. TThe statute is silent as to any ad- 
verse consequences to a contractor that 
fails to provide this statutory notice lan- 
guage. It is questionable whether a claim- 
ant would be required to follow the pro- 
cedures if the statutory language is 
omitted from a contract. 

21 Fia. Stat. §558.004(14)(c). Statutory 
requirements are often strictly con- 
strued. See Broward County School 
Board v. Joseph, 756 So. 2d 1077 (Fla. 
4th D.C.A. 2000). Here, the requirements 
appear to be a condition precedent to ini- 
tiating litigation and therefore may be 
subject to a waiver by the parties. Par- 
ties should be careful when modifying or 
waiving these statutory requirements. 
The party failing to comply strictly with 
any requirement will bear the burden of 
proving a justifiable excuse or that the 
parties modified or waived the require- 
ment. Hanley v. Kajak, 661 So. 2d 1248 
(Fla. 4th D.C.A. 1995). 

22 Bia. Star. §558.004(1). In light of the 
statutory definition of “construction de- 
fect,” as set forth in §558.002(4)(a)-(d), a 
knowledgeable construction professional 
should be retained by the claimant to de- 
termine whether the defect constitutes 
a building code violation, plan deficiency, 
departure from applicable professional 
standards of care, accepted trade stan- 


dards for good and workmanlike con- 
struction. 

°3 See Conquistador Condominium VIII 
Association, Inc. v. Conquistador Court, 
500 So. 2d 346 (Fla. 4th D.C.A. 1987), 
where the Fourth District Court of Ap- 
peal emphasized the importance of ac- 
quiring a building survey to determine 
whether defects exist in the condo- 
minium buildings and improvements 
once unit owners gain control of a condo- 
minium association from the developer. 
This would be prudent advice to any 
claimant seeking to pursue a claim for 
construction defects. 

Stat. §558.002 4)(a)—(d) inclusive. 

Pia. Strat. §558.004(1). 

26 See Fia. Stat. §558.002(4)(a—(d) inclu- 
sive. 

27 Stat. §558.004(2). The statute 
makes the inspection optional and not 
mandatory. 

28 Fria. Stat. §558.004(13). 

2° The contractor and others should 
implement procedures to process antici- 
pated notices of claims promptly. Toward 
this end, a database should be assembled 
to identify the participants to the origi- 
nal design and construction such as sub- 
contractors, design professionals, insur- 
ance carriers, and surety companies 
along with updated contact information 
including facsimile numbers and e-mail 
addresses. This information will enable 
the recipient of a claim to promptly for- 
ward a claim notice to applicable insur- 
ance carriers and others who may ulti- 
mately be responsible for the 
construction defects. 

3° Srat. §725.06(2001). 

3! In a condominium context, FLA. Star. 
§718.203(4) provides that statutory im- 
plied warranties are conditioned upon 
routine maintenance being performed. 

82 Fra. Stat. §558.004(3). This is also a 
hardship on the secondary party who 
must inspect and provide a proposal to 
repair or dispute the claim within five 
business days. The statute fails to ad- 
dress the consequences of a secondary 
party who fails to follow the procedure 
except that noncompliance will be admis- 
sible into evidence. Oddly, the secondary 
party is not authorized by statute to 
make a monetary proposal—only an of- 
fer to repair or dispute the claim. 

33 FLA. Srat. §558.004(12). 

34 Fria. Stat. §718.301(4)()}-(k). Once the 
developer relinquishes control of the as- 
sociation to the unit owners, certain docu- 
ments must be furnished to the associa- 
tion including plans; specifications; list 
of all contractors, subcontractors, and 
suppliers utilized in the construction of 
the condominium; certificates of occu- 
pancy; written warranties; and permits. 

35 Star. §558.004(11). 

36 Stat. §558.004(2). 

37 Td. The statute only provides that the 
person performing the testing (as op- 
posed to the recipient of the claim no- 
tice) is responsible for repairing any dam- 
age caused by the testing. However, the 
obligation leaves the claimant without a 
statutory remedy to enforce this obliga- 
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tion. Notwithstanding the statutory lan- 
guage, the reader should note that this 
provision is of little consequence because 
destructive testing can only be performed 
by “mutual agreement.” Therefore, the 
parties can formulate their own proce- 
dures and conditions before destructive 
testing will be permitted. 

38 See Fa. Star. ch. 713 (2002). Under 
these circumstances, the party perform- 
ing destructive testing could file a claim 
of lien on the dwelling because destruc- 
tive testing could fall within the scope of 
the definition of “improvement” as set 
forth in Stat. §713.01(18). 

39 Fra. Star. §558.004(5). 

40 Fria. Stat. §558.004(5)(a). In the event 
a written offer to repair is provided, the 
contractor must include a written report 
of the inspection, the findings and results 
of the inspection along with a detailed 
description of the repairs to remedy the 
defect and a timetable for the completion 
of such repairs. 

41 Fra. Stat. §558.004(5)(b). 

*2 Id. The statute only requires that the 
monetary payment be made within 30 
days without providing any information 
such as a cost estimate submitted by a 
party available to actually perform the 
repair or other information to enable a 
party to determine if the amount offered 
is sufficient to remedy the defect. 

48 Pia. Star. §558.004(11). 

44 Bia. Star. §558.004(6). 

‘5 Id. The offer would be inadmissible 
based upon FLa. Srar. §90.408 (2002) but, 
if a contractor failed to pay or otherwise 
perform, the claimant could introduce the 
offer in a breach of contract action to 
prove liability for the breach and dam- 
ages. In that instance, the provisions of 
Fa. Strat. §558.004(11) that prohibit the 
introduction of evidence at trial as an 
“admission of liability with respect to the 
defect would not be applicable. 

46 Star. §558.004(5)(a). 

47 Fra. Star. §558.004(6). 

48 Fla. Strat. §558.004(8). Interestingly, 
the contractor, subcontractor, supplier, or 
design professional's written response to 
the claimant is the only area of the stat- 
ute that mentions that the offer is 
deemed accepted if not rejected. Other- 
wise, this “accepted if not rejected” lan- 
guage does not appear elsewhere in the 
statute. 

Td. 

50 Id. See also Fa. Star. §558.004(9). If 
the claimant rejects the contractor’s of- 
fer by separate letter without affixing the 
word “rejected” on the face of the offer, 
would the court apply a prejudice stan- 
dard or simply order the offer accepted 
since the rejection does not comply with 
the statute? Alternatively, could the court 
abate or bar the ability to proceed with 
the litigation? The interpretations are 
endless and so will the resulting litiga- 
tion over this issue. 

51 Directors of community associations 
are protected from personal liability 
when relying upon information, opinions, 
reports, statements prepared or pre- 
sented by professionals, unless a direc- 


tor derives an improper personal benefit, 
either directly or indirectly, from the de- 
cision; such as a bribe from the devel- 
oper or contractor. Fria. Star. 
§617.008(30), (31) (2002). Directors are 
also shielded from liability under the 
“business judgment” rule, which requires 
a court to presume that a corporate di- 
rector acted in good faith, no matter how 
poor the business judgment may have 
been, absent a showing of abuse of dis- 
cretion, fraud, bad faith, or illegality. 
Kloha v. Duda, 246 F. Supp. 1237, 1243- 
44 (M.D. Fla. 2003); Munder v. Circle One 
Condominium, Inc., 596 So. 2d 144, 145 
(Fla. 4th D.C.A. 1992). 

5° In the medical malpractice context, 
for example, Florida courts have empha- 
sized that the presuit notice requirement 
must be interpreted so that an 
individual’s access to the courts is not 
unduly restricted. See Kukral v. Mekras, 
679 So. 2d 278, 284 (Fla. 1996) (holding 
that “the medical malpractice statutory 
scheme must be interpreted liberally so 
as not to unduly restrict a Florida 
citizen’s constitutionally guaranteed ac- 
cess to the courts, while at the same time 
carrying out the legislative policy of 
screening out frivolous lawsuits and de- 
fenses.”); De La Torre v. Orate, 785 So. 2d 
553, 555-56 (Fla. 3d D.C.A. 2001). 

53 Fa. Stat. §558.002(3). To emphasize 
that including a tenant in the definition of 
“claimant” was perhaps misplaced consider 
that the statutory notice set forth in 
§558.005(1)(2) must be directed to the 
owner of the dwelling. A tenant can pur- 
sue a claim against a landlord for construc- 
tive eviction arising from construction de- 
fects but not against those parties 
responsible to the owner of the dwelling 
for improper design or construction. See 
Smith v. Glen Cove Apartments Condo- 
miniums Master Association, Inc., 2003 WL 
21396741 (Fla. 4th D.C.A. June 18, 2003), 
holding that tenants could bring a class ac- 
tion against condominium association and 
lessors for failure to maintain roofs on con- 
dominium buildings. However, a tenant 
could have a claim for an alleged construc- 
tion defect against a contractor it has hired 
for causing damages to a tenant’s lease- 
hold improvements. 

54 The definition of “contractor” goes be- 
yond the definition utilized in Fa. Srar. 
§489.105(3) (2003), included in Chapter 
489, Part 1 entitled Construction Con- 
tracting. Note that use of the term “le- 
gally engaged” would require the contrac- 
tor to be properly licensed and, therefore, 
this presuit procedure would not apply 
to those not properly licensed. 

55 Fra. Star. §558.002(5). This definition 
would include a developer, design-builder, 
and conceivably a lender that forecloses 
on a construction project See Chotka v. 
Fidelco Growth Investors, 383 So. 2d 1169 
(Fla. 2d D.C.A. 1980). It is questionable 
whether the statute will subject a surety 
company issuing a performance or main- 
tenance bond on a residential project to 
the presuit notification procedures. 

56 Fra. Stat. §558.002(4). 

57 Bia. Stat. §558.002(5). “Attachments” 


is referenced in the definition of a “con- 
tractor” but not in the definition of a “con- 
struction defect.” 

53 James W. Martin, Law Limits 
Homeowners’ Rights to Sue Contractors, 
F.a. Bar News, June 1, 2003. 

59 Fia. Star. §558.002(5). 

°° Design professionals have challenged 
being held liable for defects arising from 
simply an observation of construction. 
Courts have held that architects who 
“make periodic visits to the site” and sim- 
ply “observe” construction are not liable 
contractually for construction defects. 
See, e.g., Shepard v. City of Palatka, 399 
So. 2d 1044 (Fla. 4th D.C.A. 1981), repub- 
lished at 441 So. 2d 1077 (noting that 
such professionals are hired to ensure 
compliance with the design plans and not 
to ensure against construction defects). 
However, other courts have explicitly 
held that even absent a duty to inspect, 
and notwithstanding explicit exculpatory 
language, if a professional observed and 
actually noticed a defect and failed to 
notify the owner or should have noticed 
the defect because it was obvious, con- 
tractual liability can be imposed for 
simple observation even though there 
was no duty to inspect. Public Health 
Trust of Dade County, Florida v. George 
Hyman Construction Company, 606 So. 
2d 728 (Fla. 3d D.C.A. 1992). 

61 Kermit Baker, Keep a Watchful Eye 
on Liability Insurance Rates, ALIARCHITECT 
Economics (March 2001). Baker predicted 
a future increase in professional liabil- 
ity insurance rates. Claims Against Ar- 
chitects On The Rise, DPIC July 7, 2003 
Web site (www.dpic.com) (quoting from 
this article: “By project type, residential 
condos proved to be the riskiest for ar- 
chitects.”) 

Fria. Star. §558.003. 

63 See Fia. Const. art. V, §2(a). 

54 See Grip Development, Inc. v. Coldwell 
Banker Residential Real Estate, Inc., 788 
So. 2d 262 (Fla. 4th D.C.A. 2000) (citing 
F.a. Const. art. V, §2(a). 

6 Stat. §558.003. 


Steven B. Lesser is a shareholder 
in Becker and Poliakoff, PA., Ft. Lauder- 
dale, where he devotes his practice exclu- 
sively to construction law and litigation. 
He is past chair of the Florida Bar Jour- 
nal & News Editorial Board and is a mem- 
ber of the Council for the American Bar 
Association Tort Trial and Insurance Prac- 
tice Section and the American Bar Asso- 
ciation Forum on the Construction Indus- 
try Steering Committee on Owners and 
Lenders. Mr. Lesser is a graduate of Ohio 
University and the Cleveland-Marshall 
College of Law and is admitted to prac- 
tice in Florida and Ohio. The author grate- 
fully acknowledges the assistance of Daniel 
L. Wallach of Becker & Poliakoff; P.A. in 
the preparation of this article. 

This article is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Louis B. Guttman III, chair, 
and William P. Sklar and Richard R. 
Gans, editors. 


THE FLORIDA BAR JOURNAL/OCTOBER 2003 27 


Pay Now or Pay More Later: 


The Current State 
the Law Undisputed 
Construction Obligations 


by Andrew Feldman 


nlike disputes arising out of many other con- 

tractual relationships, often those disputes 

relating to a construction project are compli- 

cated by the fact that all involved parties will 
not necessarily be in privity with each other. In fact, it is 
customary for several layers of separation to exist be- 
tween those persons or entities actually performing la- 
bor or providing materials and the owner. For example, 
the general contractor, architect, or engineer may each 
contract directly with the owner. In turn, the general 
contractor may then contract with any number of sub- 
contractors, who may themselves contract with one or 
more sub-subcontractors. But there always exists one 
constant: The owner is generally responsible for making 
payment when due in connection with labor, services, or 
materials provided for a particular project. 

When payment is made, it will often be made directly 
to whoever is in privity with the owner. What happens, 
however, after the owner pays and that payment does 
not make it to the provider of the labor, services, or ma- 
terials? The answer to this question and the rights of 
the parties differ greatly depending upon whether the 
amount in question represents a “disputed contract ob- 
ligation” or an “undisputed contract obligation.” 

This article will explore that distinction, focusing spe- 
cifically on the statutory remedies available for the im- 
mediate recovery of any undisputed amounts, as well as 
the risk associated with delaying payment of such undis- 
puted amounts. Suggestions will be offered for the pro- 
vider of labor, services, or materials to investigate and 
expedite recovery of those amounts that are undisputed. 
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Overview of Florida Legislation 

FS. Title XVIII, Ch. 255 addresses various matters 
regarding public property and publicly owned buildings. 
Included among Ch. 255’s provisions is §255.071, en- 
titled “Payment of subcontractors, sub-subcontractors, 
materialmen, and suppliers on construction contracts 
for public projects.” This statute provides, in part, as 
follows: 
(1) Any person, firm, or corporation who receives a payment 
from the state or any county, city, or political subdivision of the 
state, or other public authority, for the construction of a public 
building, for the prosecution and completion of a public work, 
or for repairs upon a public building or public work shall pay, 
in accordance with the contract terms, the undisputed contract 
obligations for labor, services, or materials provided on account 
of such improvements. 

(2) The failure to pay any undisputed obligations for such 
labor, services, or materials within 30 days! after the date the 
labor, services, or materials were furnished and payment for such 
labor, services, or materials became due, or within 30 days after 
the date payment for such labor, services, or materials is re- 
ceived, whichever last occurs, shall entitle any person providing 
such labor, services, or materials to the procedures specified in 
subsection (3) and the remedies provided in subsection (4). 


The above language mandates that anyone receiving 
payment from a public entity or authority in connection 
with labor, services, or materials for work done on a pub- 
lic project is statutorily obligated to pay to the provider 
of the labor, services, or materials the undisputed con- 
tract obligations. Failure to pay within 30 days follow- 
ing the later of either the date when the labor, services, 
or materials were furnished and payment became due, 
or the date payment was received, entitles the provider 
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to various statutory remedies. 

The available remedies include: 1) 
an accounting of the use of any such 
payment; 2) a temporary injunction 
against the person who received 
such payment; 3) prejudgment at- 
tachment against the person who 
received such payment’; and 4) such 
other legal or equitable remedies as 
may be appropriate in accordance 
with the requirements of the law.* 
This final provision is essentially a 
catch-all and would certainly in- 
clude entry of a judgment for the 
undisputed contract obligation.’ 
While these remedies must be 
granted without regard to any other 
remedy at law and without regard 
to whether irreparable damage has 
occurred or will occur,’° the statutory 
remedies are unavailable either to 
the extent of a bona fide dispute® 
regarding any portion of the con- 
tract price, or in the event the plain- 
tiff has committed a material breach 
of the contract which would relieve 
the defendant from its obligations 
under the contract.’ Finally, the pre- 
vailing party in any proceeding 
brought pursuant to F\'S. §255.071 
is entitled to recover costs, includ- 
ing reasonable attorneys’ fees, at 
trial and on appeal.* 

Since, by its own terms, FS. 
§255.071 applies only to construc- 
tion contracts for public projects, it 
provides no benefit to subcontrac- 
tors, sub-subcontractors, material- 
men, and suppliers who perform 
work on privately owned projects. 
Instead, and unlike the providers of 
labor, services, or materials for pub- 
lic projects,’ those parties perform- 
ing work on privately owned projects 
derive various rights from the pro- 
visions of Florida’s Construction 
Lien Law Ch. 713).’° Through 
FS. §713.346, the Florida Legisla- 
ture has provided similar rights to 
subcontractors, sub-subcontractors, 
materialmen, and suppliers per- 
forming work on private projects as 
those provided by F.S. §255.071. In 
fact, while the statutory section is 
different, the entitlement to any un- 
disputed contract obligation, and 
the remedies available in the event 
of a failure to timely pay such an 
undisputed obligation, are identical 


for those performing work on pri- 
vate projects and public projects. Ac- 
cordingly, cases interpreting one of 
the statutory provisions should be 
persuasive in interpreting the 
other.” 


Pursuing Claims Under 
F.S. §§255.071 and 713.346 
e Procedures Set by Statute 

The requirements for pursuing a 
claim under F.S. §255.071 are set 
forth clearly by the statute itself. 
Specifically, the person providing 
the labor, services, or materials may 
file a verified complaint alleging the 
following: 1) the existence of a con- 
tract for providing such labor, ser- 
vices, or materials to improve real 
property; 2) a description of the la- 
bor, services, or materials provided 
and alleging that the labor, services, 
or materials were provided in accor- 
dance with the contract; 3) the 
amount of the contract price; 4) the 
amount, if any, paid pursuant to the 
contract; 5) the amount that re- 
mains unpaid pursuant to the con- 
tract and the amount thereof that 
is undisputed; 6) that the undis- 
puted amount has remained due 
and payable pursuant to the con- 
tract for more than 30 days after the 
date the labor or services were ac- 
cepted or the materials were re- 
ceived; and 7) that the person 
against whom the complaint was 
filed has received payment on ac- 
count of the labor, services, or ma- 
terials described in the complaint 
more than 30 days prior to the date 
the complaint was filed.” FS. 
§255.071 further provides that 
“lalfter service of the complaint, the 
court shall conduct an evidentiary 
hearing on the complaint, upon not 
less than 15 days’ written notice.”" 
Upon proving each allegation of the 
complaint, the provider of labor, ser- 
vices, or materials is entitled to the 
statutory remedies set forth in FS. 
§255.071(4)."* 

Similar to an analysis of the avail- 
able remedies, the underlying re- 
quirements and procedures for 
bringing a claim in connection with 
a private project and pursuant to 
FS. §713.346 are largely the same 
as those mandated in connection 
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with a public project and pursuant 
to F.'S. §255.071. The sole difference 
is that a claim for payment of un- 
disputed sums due under §713.346 
for a private project must allege 
“(t]he existence of a contract, as de- 
fined in s. 713.01,['°] to improve real 
property.”?® 
¢ Judicial Decisions to Date 
Although only three appellate 
cases to date address the provisions 
of F.S. §255.071, they are instructive 
as to interpretation of the statute, 
as well as the scope and immediacy 
of the statutory remedies available. 
In Bared and Co., Inc., v. Landis 
& Gyr Powers, Inc., 650 So. 2d 633 
(Fla. 3d DCA 1995), the Third Dis- 
trict Court of Appeal was called on 
to determine whether the provisions 
of F.\S. §255.071(4) applied retroac- 
tively to contracts entered into be- 
fore the statute’s effective date. In 
concluding that the statute applied 
retroactively, the court cited cases 
that made clear its determination 
that the provisions of FS. 
§255.071(4) are remedial in nature 
and are to be construed liberally.’ 
Astaldi Construction Corp. v. 
American Asphalt, Inc., 672 So. 2d 
609 (Fla. 5th DCA 1996), involved a 
contract between Astaldi, as con- 
tractor, and American Asphalt, as 
subcontractor, to provide material 
and labor to build a portion of a 
roadway in Orange County. Astaldi 
did not pay American Asphalt every- 
thing due upon completion of the 
job, and American Asphalt sued, in- 
voking the provisions of F.S. 
§255.071. While acknowledging 
that a portion of the contract 
amount wasowed, Astaldi disputed 
the remainder. Following a sum- 
mary hearing, the trial court en- 
tered a judgment for American As- 
phalt on the full contract amount. 
Astaldi appealed, and the Fifth Dis- 
trict Court of Appeal reversed, hold- 
ing that the trial court could enter 
judgment at the summary hearing 
only as to the undisputed amounts."® 
As to the disputed amounts, the 
“case must proceed as any other con- 
tract lawsuit, with discovery, other 
pretrial proceedings, and trial.”’® 
This conclusion followed from what 
the court deemed a “clear reading 
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of the statute” and from due process 
considerations.” 

The very recent case of Fence Mas- 
ters, Inc. v. Zurqui Construction Ser- 
vice, Inc., 28 Fla. L. Weekly 397 (Fla. 
3d DCA 20083),”! stemmed from a 
demand made by Fence Masters, a 
subcontractor for the improvement 
of public property located in Ft. Lau- 
derdale under a contract with 
Zurqui Construction, as contractor. 
Following completion of its work, 
Fence Masters claimed it was owed 
$165,980.95 under contract. When 
Zurqui refused to pay, Fence Mas- 
ters filed suit for, among other 
things, breach of contract. 

When discovery revealed that the 
city had paid Zurqui all monies due 
for Fence Masters’ work, Fence Mas- 
ters amended its claims to include 
a violation of F.S. §255.071 and 
sought entry of a final judgment for 
the amount that was undisputed. 

The trial court initially ordered 
Zurqui to prepare an accounting 
pursuant to FS. §255.071(4). That 
accounting revealed that the “total 
amount of damages, including but 
not limited to liquidated damages, 
claimed by Zurqui from Fence Mas- 
ters is $63,000 and no other claims 
for additional work, liquidated dam- 
ages, back charges, expenses, war- 
ranty work or damages, claims or 
sums due whatsoever are claimed by 
Zurqui pertaining to the work of 
Fence Masters.”” Fence Masters’ 
renewed motion for a final judgment 
was denied, and Fence Masters ap- 
pealed the trial court’s nonfinal or- 
der. Reversing the trial court, the 
Third District Court of Appeal held 
that Fence Masters was “entitled to 
various immediate remedies for the 
rapid recovery” of the amount of 
$95,972.55 which was undisputed. 
As a “consequence” of its decision, 
the court remanded with express 
instructions to the trial court that 
it enter judgment for Fence Masters 
as to the undisputed contract obli- 
gation. Through its ruling and con- 
clusion, the court also implicitly re- 
jected Zurqui’s argument that the 
court lacked jurisdiction to consider 
the issues raised before the conclu- 
sion of the entire case.”° 

While no published cases have 


interpreted the provisions of FS. 
§713.346, the statute itself contains 
no language indicating that it 
should be differently interpreted or 
applied. Accordingly, it should re- 
ceive similar application,”° and the 
provider of labor, services, or mate- 
rials on a private project should be 
equally entitled to swift payment of 
the undisputed contract obligations. 
If payment is not timely made, the 
provider of labor, services, or mate- 
rials is entitled to “various immedi- 
ate remedies” for recovery of that 
amount, including, but not limited 
to, entry of a final judgment. 

¢ Investigating the Issues 

§713.16(1) provides that “[a] 
copy of the contract of a lienor or 
owner and a statement of the 
amount due or to become due if fixed 
or ascertainable thereon must be 
furnished by any party thereto, upon 
written demand of an owner or a 
lienor contracting with or employed 
by the other party to such con- 
tract.”*° §713.16(5) provides that 
“la]jny lienor who has filed a claim 
of lien may make written demand 
on the owner for a written state- 
ment under oath showing the 
amount of all direct contracts; the 
amount paid by or on behalf of the 
owner for all labor, services, and ma- 
terials furnished pursuant to the 
direct contracts; the dates and 
amounts paid or to be paid by or on 
behalf of the owner for all improve- 
ments described in any direct con- 
tracts; and the reasonable estimated 
costs of completing, according to the 
terms and specifications of same, 
any direct contract under which con- 
struction has ceased. If known, the 
actual cost of completion must be 
provided.””’ 

Requesting a sworn statement of 
account is a good first step to con- 
firming underlying contract infor- 
mation, amounts paid, and amounts 
due even prior to litigation. In addi- 
tion, nothing prohibits this request 
from being sent by the lienor even 
after litigation begins, and the 
lienor’s request is actually an expe- 
ditious way to obtain the identified 
information. While no similar stat- 
ute exists for work performed on 
public projects, there is certainly 
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Re: 


nothing prohibiting the sending of 
such a request—no harm, no foul. 

Once litigation has commenced, 
information can of course be ob- 
tained through the discovery pro- 
cess and pursuant to applicable 
Rules of Civil Procedure. To that 
end, key areas of focus may include 
1) the terms of the contract between 
the particular provider of labor, ser- 
vices, or materials, and that party 
with whom it is in privity; 2) the 
terms of the contract(s) involving 
the owner and under which the 
owner made payment; 3) the terms 
of any other intermediary contracts 
in the chain of persons between the 
provider of labor, services, or mate- 
rials and the owner; 4) all amounts 
actually paid by the owner; 5) a 
quantified amount as to any alleged 
dispute regarding the labor, ser- 
vices, or materials provided; 6) the 
factual basis for any alleged dis- 
puted amount; and 7) the underly- 
ing factual basis for any alleged 
breach of contract committed by the 
provider of labor, services, or mate- 
rials. To that end, the following are 
simply a few suggestions for areas 
of discovery inquiry, through either 
interrogatories or a request for pro- 
duction, to investigate these key 
areas”: 

Interrogatories: 

e What is the total contract price 
including change orders for the la- 
bor, services, and/or materials pro- 
vided by [client], which it delivered 
and incorporated into the project? 

e What is the total amount paid 
by you to [client] for its labor, ser- 
vices, and/or materials delivered 
and incorporated into the project by 
[client]? 

¢ What amount remains unpaid 
from you to [client] for labor, ser- 
vices, and/or materials delivered 
and incorporated into the project by 
[client]? 

¢ What amount has the owner of 
the project paid you for your labor, ser- 
vices, and/or materials, including the 
labor, services, and/or materials of 
your subcontractors and suppliers? 

e¢ Of the amount paid to you by 
the owner of the project, what 
amount was for the labor, services, 
and/or materials of [client]? 


e Set forth in detail any amount 
you allege to be in dispute of the mon- 
ies paid to you by the owner for the 
labor, services, and/or materials of 
[client], and further detail the under- 
lying basis for any such dispute. 

Requests for Production: 

e All payment requests submitted 
by you to the owner. 

e All payments received by you 
from the owner. 

e Any and all contracts between you 
and the owner, including any and all 
change orders or modifications. 

e Any and all contracts between 
you and [client], including any and 
all change orders and modifications. 

e Any and all documents relating 
to any dispute between you and [cli- 
ent] regarding the labor, services, and/ 
or materials provided by [client]. 

e Any and all documents relating 
to your nonpayment of any amounts 
paid to you by the owner for the la- 
bor, services, and/or materials pro- 
vided by [client]. 


Conclusion 

FS. §§255.071 and 713.046 help 
ensure that parties litigate solely 
over amounts actually in dispute. As 
to those amounts not in dispute, the 
parties are obligated to timely pay 
or suffer the consequences associ- 
ated with wrongfully withholding 
an undisputed contract obligation.”® 
These consequences can be severe, 
including, but not limited to, the 
entry of a swift judgment and an 
award of attorneys’ fees and costs. 
If relief is denied at the trial court 
level, an immediate appellate rem- 
edy may be available, and attorneys’ 
fees incurred on appeal are similarly 
recoverable. 

In the end, if the matter is prop- 
erly investigated, there is no reason 
(except for the recalcitrance of one 
party) that a provider of labor, ser- 
vices, or materials should not 
quickly receive payment of any con- 
tract obligations over which there is 
not a bona fide dispute. As for purely 
stubborn parties, they can at least 
be made to pay for their dilatory 
tactics. U 


1 When dealing with a local govern- 
ment entity, the obligation to pay actu- 
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ally matures within 15 days following 
receipt of payment. See FLa. Strat. 
§218.735(6). While §255.071 applies to 
public agencies beyond just the local 
government entity, §§218.735(6) and 
255.071 should be read in pari materia 
with one another. See Joshua v. City of 
Gainesville, 768 So. 2d 432, 436 n.5 (Fla. 
2000) (“[I]f from a view of the whole law, 
or other laws in pari materia the evi- 
dent intent is different from the literal 
import of the terms employed to express 
it in a particular part of the law, that 
intent should prevail, for that, in fact is 
the will of the Legislature.”). This sup- 
ports the conclusion that payment is due 
within 15 days when the owner is a lo- 
cal government entity, and failure to pay 
within 30 days entitles one to proceed 
in accordance with Svar. §255.071, 
whether dealing with a local govern- 
ment entity, the state, any political sub- 
division of the state, or any other public 
authority. 

2 Any prejudgment attachment must 
proceed in accordance with FLa. Star. ch. 
76, titled Attachment. 

3 Stat. §255.071(4)(a)—(d). 

* See Astaldi Construction Corporation 
v. American Asphalt, Inc., 672 So. 2d 609 
(Fla. 5th D.C.A. 1996); Fence Masters, 
Inc. v. Zurqui Construction Service, Inc., 
28 Fia. L. WEEKLY 397 (Fla. 3d D.C.A. 
2003). 

5 Fra. Stat. §255.071 (5). 

6 Since these two exclusions define the 
reach of Fia. Strat. §255.071, as well as 
Fia. Strat. §713.346, it merits mention 
that the statute is silent as to any inter- 
pretation of the terms “dispute,” “bona 
fide dispute,” or for that matter, as to 
when a contract obligation is “undis- 
puted.” Similarly, the statute does not 
provide for when a breach by a provider 
of labor, services, or materials will be 
deemed a material breach. Under such 
circumstances, the court must attempt 
“to ascertain the plain and ordinary 
meaning the Legislature intended to 
ascribe to the term[s],” State uv. 
Darynani, 774 So. 2d 855, 857 (Fla. 4th 
D.C.A. 2000) (citation omitted), and the 
courts are “without power to construe 
an unambiguous statute in a way which 
would extend, modify, or limit, its ex- 
press terms or its reasonable and obvi- 
ous implications.” Holly v. Auld, 450 So. 
2d 217, 219 (Fla. 1984) (emphasis sup- 
plied). Essentially, “when the language 
of a statute is unambiguous and conveys 
a clear and ordinary meaning, there is 
no need to resort to other rules of statu- 
tory construction; the plain language of 
the statute must be given effect.” Starr 
Tyme, Inc. v. Cohen, 659 So. 2d 1064, 
1067 (Fla. 1995) (additional citations 
omitted). 

7 Fra. Stat. §255.071(6)(a), (b). 

8 Fra. Stat. §255.071(7). 

Stat. §713.01(25) defines the 
“real property” subject to Florida’s con- 
struction lien law as “the land that is 
improved and the improvements 
thereon, including fixtures, except any 
such property owned by the state or any 
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county, municipality, school board, or 
governmental agency, commission, or 
political subdivision.” 

10 Florida’s construction lien law is dis- 
cussed and written about often. See, e.g., 
Matthew S. Nelles, Fraudulent Con- 
struction Liens: Willful Exaggeration or 
Good Faith Dispute?, 75 Fra. B.J. 34 
(Mar. 2001); Larry R. Leiby, 1998 
Changes to Public Works Bonds and 
Construction Lien Law, 73 Fia. B.J. 36 
(Aug. 1999); Joel W. Walters, The 1996 
Amendments to the Florida Construction 
Lien Law, 71 Fta. B.J. 16 (Jan. 1997). 

11 See McDougall v. Van House, 801 So. 
2d 118, 121 (Fla. 2d D.C.A. 2001) (recog- 
nizing that where statutes are “by their 
terms related,” they must be “construed 
together and in a manner which allows 
them to be harmonized”; “a construction 
which avoids potential conflict between 
statutes is to be utilized when possible”); 
Allstate Insurance Co. v. Rudnick, 706 
So. 2d 389 (Fla. 4th D.C.A. 1998) 
(“[nJothing in the language of section 
627.727(1), requires that the term ‘avail- 
able’ be accorded any different meaning 
than [was given] to the same word in 
[different case], even though that case 
involved a different statute.”) 

12 Fra. Stat. §255.071(3). 

18 Bia. Stat. §255.071(4). 

4 See discussion supra for a detailed 
breakdown of the statutory remedies. 

15 Fia. Stat. §713.01(6) defines a con- 
tract as “an agreement for improving 
real property, written or unwritten, ex- 
press or implied, and includes extras or 
change orders.” 

16 Stat. §713.346(3)(a). 

‘7 Td. This is so even in the face of cer- 
tain contrary rules of construction. See, 
e.g., Golf Channel v. Jenkins, 752 So. 2d 
561, n.4 (Fla. 2000) (when construing a 
statute that is in derogation of a com- 
mon law right and therefore would be 
construed narrowly, yet that is also re- 
medial and therefore would be construed 
liberally, the liberal construction pre- 
vails). 

18 Astaldi, 672 So. 2d at 611. 

a0 Td: 

21 As one of Fence Masters’ attorneys 
before the trial court, and as appellate 
counsel for Fence Masters in connection 
with the Fence Masters v. Zurqui appeal, 
this author is familiar with both the trial 
court and appellate court proceedings in 
that case and the arguments made by 
both parties as to Fua. Stat. §255.071. 

2 Zurqul, 28 Fla. L. Weekly 397. 

23 While not discussed in the court’s 
opinion, an issue raised by Zurqui was 
its claim that the court lacked jurisdic- 
tion to review the trial court’s order be- 
fore conclusion of the entire case. While 
in a different context, and while this 
author believes that the Third District 
Court of Appeal correctly exercised ju- 
risdiction in the Zurqui case, it does 
merit mention that there may be a split 
of authority as to whether the denial of 
an alleged right to the immediate pos- 
session of property represents an ap- 


pealable nonfinal order pursuant to FLA. 
R. App. P. 9.130(a)(3)(C)(ii). 

Specifically, in Twinjay Chambers 
Partnership v. Suarez, 556 So. 2d 781 
(Fla. 2d D.C.A. 1990), the court con- 
fronted the question of whether the de- 
nial of the appointment of a receiver 
was an immediately appealable 
nonfinal order. While recognizing that 
an order appointing a receiver was an 
appealable nonfinal order pursuant to 
R. App. P. 9.180(a)(3)(C)(ii), the 
court held, in a 2-1 decision, that an 
order denying the appointment of a re- 
ceiver was not similarly appealable. 
Twinjay, 556 So. 2d at 781-82. Adopt- 
ing the reasoning set forth by Judge 
Campbell in his Twinjay dissent, the 
Third District Court of Appeal dis- 
agreed, reasoning as follows: “Without 
dispute, an order granting a motion to 
appoint a receiver and assign rents is 
appealable under the above rule. 
Interdevco, Inc. v. Brickellbanc Sav. 
Ass’n, 524 So. 2d 1087, 1088 n.1 (Fla. 
3d D.C.A. 1988); Florida Reinvestment 
Corp. v. Cypress Sav. Ass’n, 509 So. 2d 
1352 (Fla. 4th D.C.A. 1987) (en banc); 
Thunderbird, Ltd. v. Great American 
Ins. Co., 470 So. 2d 2 (Fla. 1st D.C.A. 
1985). We are not persuaded by the 
Second District’s reasoning that this 
result should be any different when, as 
here, the order denies a motion to ap- 
point a receiver and assign rents, 
Twinjay Chambers Partnership v. 
Suarez, 556 So. 2d 781 (Fla. 2d D.C.A. 
1990). In both instances, the trial court 
has passed upon a party’s right to im- 
mediate possession of property—dis- 
turbing the right of possession in one 
instance and leaving undisturbed the 
right of possession in the other in- 
stance.” Federal Home Loan Mortgage 
Corp. v. Molko, 584 So. 2d 76 (Fla. 3d 
D.C.A. 1991). Accordingly, the court con- 
cluded that a nonfinal order which, in- 
ter alia, denied the requirement that a 
mortgagor “assign all rents collected on 
the property to either the court-ap- 
pointed receiver or the court registry” 
determined a party’s right to the im- 
mediate possession of property and was 
appealable pursuant to Fa. R. App. P. 
9.130(a)(3)(C)(ii). See also Florida Dis- 
count Properties, Inc. v. Windermere 
Condominium, Inc., 763 So. 2d 1084 
(Fla. 4th D.C.A.) (holding that denial 
of a motion to order association to pay 
rent into registry of the court pursu- 
ant to FLa. Stat. §718.401(1)(d) was an 
appealable nonfinal order pursuant to 
R. App. P. 9.130(a)(3)(C)(ii)). 

4 Tt should be noted, however, that pur- 
suant to FLa. Star. §713.37, the legisla- 
ture has provided that the construction 
lien part of the statute “shall not be sub- 
ject to a liberal construction in favor of 
any person to whom it applies.” No simi- 
lar statutory mandate applies to FLA. 
Srat. §255.071. It remains to be seen 
what effect, if any, the mandates of 
§713.37 may have on the construction 
placed upon FLa. Stat. §713.346 by the 
courts. In this author’s opinion, however, 


the remedial nature of §713.346 is clear 
and supported by sound public policy, 
and it should be interpreted in a man- 
ner that will further its intended pur- 
pose. 

*5 See supra note 13. 

26 Fia. Star. §713.16(1) creates a cause 
of action for sustained damages in fa- 
vor of any person who suffers any detri- 
ment as a result of the refusal or ne- 
glect to provide the requested copy of 
the contract or statement, or as a result 
of any such person’s willfully and falsely 
stating the amount due or to become due 
if fixed or ascertainable under such con- 
tract. 

*7 The written demand must include 
the following warning in conspicuous 
type in and in substantially the follow- 
ing form: “WARNING: YOUR FAIL- 
URE TO FURNISH THE RE- 
QUESTED STATEMENT WITHIN 30 
DAYS OR THE FURNISHING OF A 
FALSE STATEMENT WILL RESULT 
IN THE LOSS OF YOUR RIGHT TO 
RECOVER ATTORNEY FEES IN ANY 
ACTION TO ENFORCE THE CLAIM 
OF LIEN OF THE PERSON RE- 
QUESTING THIS STATEMENT.” See 
Fra. Stat. §713.16. 

28 The examples set forth are intended 
simply to cue the reader in certain ar- 
eas he or she should considering in- 
vestigating. Since the facts of each case 
and each dispute are unique, inter- 
rogatories or a request for production 
must be tailored to best obtain infor- 
mation in each particular case. 

29 While the rationale behind both 
Fra. Stat. §§255.071 and 713.046 
would seem apparent, it merits men- 
tion that the Supreme Court, in a dif- 
ferent context, has recognized the ne- 
cessity of a subcontractor receiving 
timely payment from a contractor, 
even when the owner has not yet paid. 
See Peacock Construction Co. v. Mod- 
ern Air Conditioning, 353 So. 2d 840 
(Fla. 1977) (recognizing that, in most 
cases, it is not the intent that payment 
by the owner to the general contrac- 
tor is a condition precedent to the gen- 
eral contractor’s duty to pay the sub- 
contractor, since “small 
subcontractors, who must have pay- 
ment for their work in order to remain 
in business, will not ordinarily assume 
the risk of the owner’s failure to pay 
the general contractor”). 


Andrew Feldman holds a B.B.A., 
magna cum laude, from Florida Inter- 
national University, and a J.D., cum 
laude, from the University of Miami 
School of Law. Mr. Feldman is associ- 
ated with The Barthet Firm in Miami, 
practicing primarily in the areas of busi- 
ness law and commercial and construc- 
tion litigation. 
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Protecting and Preserving 
the Save Our Homes Cap 


by Richard S. Franklin and Roi E. Baugher III 


he so-called “Save Our Homes” amendment to 

the Florida Constitution sets a three percent 

maximum limit on annual valuation increases 

of homestead property for ad valorem tax pur- 
poses. This limit or cap on annual valuation increases 
saves untold numbers of Floridians thousands of dollars 
in tax, and in some cases tens of thousands of dollars of 
tax. Statewide in the year 2002 the Save Our Homes 
(SOH) cap protected about $80 billion in assessed value 
from taxation. That is up 68.50 percent over the year 
2001, when it was about $47.9 billion.! 

The mounting importance to the SOH cap is becoming 
apparent with the enormous and growing gap between 
just value and the protected taxable value as Florida real 
estate appreciates. Some owners of protected homestead 
properties are opting to stay in their existing homes be- 
cause the taxes are so low as compared to selling and 
buying properties of comparable value. Eventually this 
trend may affect the real estate market in reducing in- 
ventory and sales. 

The protection from escalating property taxes offered 
by the SOH cap is a significant tax break available to 
Florida residents. Anyone considering purchasing a home 
in Florida or residing in Florida, as a resident or non- 
resident, needs to understand the implications of the 
SOH cap on property taxes. Professional advisors need 
to consider the effect of the SOH cap in any tax or domi- 
cile analysis. In many cases, the tax savings offered by 
the SOH cap may be more significant than the income 
tax of another state and more significant than the Florida 
intangibles tax. Suffice it to say that the SOH cap is one 
of the most valuable rights available to Florida residents. 
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What is the SOH Amendment? 

The SOH Amendment is a state constitutional provi- 
sion approved by the citizens of Florida on November 3, 
1992, designed to limit the annual valuation increases 
to homestead property for ad valorem tax purposes.” Ar- 
ticle VII, §4(c) of the Florida Constitution provides: 

(c) All persons entitled to a homestead exemption under Sec- 
tion 6 of this Article shall have their homestead assessed at 
just value as of January 1 of the year following the effective 
date of this amendment. This assessment shall change only as 
provided herein. 

(1) Assessments subject to this provision shall be changed an- 
nually on January lst of each year; but those changes in as- 
sessments shall not exceed the lower of the following: 

a. Three percent (3%) of the assessment for the prior year. 

b. The percent change in the Consumer Price Index for all ur- 
ban consumers, U.S. City Average, all items 1967=100, or suc- 
cessor reports for the preceding calendar year as initially re- 
ported by the United States Department of Labor, Bureau of 
Labor Statistics. (emphasis added) 


The provision became effective on January 5, 1993. On 
January 1, 1994, all property was assessed at just value.’ 
Subsequently, assessments of properties subject to the 
SOH amendment would change annually on January 1 
of each year, but those changes in assessments could not 
exceed the lower of three percent of the assessment for 
the prior year or the percentage change in the consumer 
price index. Therefore, 1995 was the first year the SOH 
cap limited the assessed valuation increases on Florida 
homestead properties.‘ 

As the first sentence of §4(c) of Article VII of the Florida 
Constitution indicates, the SOH cap is available to all 
persons who qualify for the homestead tax exemption 
under §6 of Article VII of the Florida Constitution. This 
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section of the Florida Constitution 
provides in part: 

(a) Every person who has the legal or 
equitable title to real estate and main- 
tains thereon the permanent residence 
of the owner, or another legally or natu- 
rally dependent upon the owner, shall 
be exempt from taxation thereon, except 
assessments for special benefits, up to 
the assessed valuation of five thousand 
dollars, upon establishment of right 
thereto in the manner prescribed by law. 
The real estate may be held by legal or 
equitable title, by the entireties, jointly, 
in common, as a condominium, or indi- 
rectly by stock ownership or member- 
ship representing the owner’s or 
member’s proprietary interest in a cor- 
poration owning a fee or a leasehold ini- 
tially in excess of ninety-eight years. 


It is important to recognize that 
there is a separate body of law ad- 
dressing the homestead tax exemp- 
tion from that addressing the home- 
stead creditor protection under Art. 
X, §4 of the Florida Constitution.® 
The statutory scheme and proce- 
dures to qualify for the homestead 
tax exemption are found in F‘S. Ch. 
196, and Florida Administrative 
Code Ch. 12D-7.° 

The homestead exemption re- 
duces the taxable value of real prop- 
erty by up to $25,000. To qualify, as 
of January 1 of the year for which 
the individual is applying for home- 
stead status, the individual must be 
a permanent resident of Florida, 
must own and occupy the property 
as his or her permanent residence, 
and must hold legal or equitable 
title to the property.’ The home- 
owner must also file an application 
for the homestead exemption with 
the local property appraiser on or 
before March 1 of such year.® 

Properties that receive the home- 
stead exemption automatically 
qualify for the SOH cap and may 
realize additional benefits. Addi- 
tionally, in a recent case, Powell v. 
Markham, __ So.2d __, 28 Fla. L. 
Weekly D1448a (June 18, 2003), the 
Fourth District Court of Appeal held 
that the homeowners were entitled 
to the SOH cap even though they 
failed to timely file a homestead 
application. The court analyzed that 
“the entitlement to a homestead 
exemption, for the purpose of seek- 
ing application of the Save Our 
Homes cap, is not limited to 


homeowners that have actually ap- 
plied for and been granted a home- 
stead exemption, but includes all 
homeowners who qualify for and 
thus are entitled to a homestead ex- 
emption.” 


Example of SOH Cap 

In the example below, the home- 
owner meets requirement for home- 
stead on January 1, 1999, and ap- 
plies for homestead status in 
February 1999: 


value of a qualifying homestead prop- 
erty by the maximum of three percent 
or the percentage change in the CPI, 
whichever is less, on all properties as- 
sessed at less than full market value 
whether or not that property’s value 
increased during the calendar year. For 
example, property A’s market value 
increases by 10 percent this year. As a 
homestead property, the property ap- 
praiser can only increase the value by 
three percent or CPI, which ever is less 
under SOH. In the next year, property 


1/1/1999 market value: 


$450,000 (1st yr. homestead tax exemption available) 


- $ 25,000 homestead exemption 
= $425,000 taxable value 


1/1/2000 Year: 


$450,000 (1st year of SOH cap) 


$462,150 SOH Value (1999 assessment + 2.7%) 
- $ 25,000 homestead exemption 
$437,150 taxable value 


1/1/2001 Year: 


$462,150 (2nd year of SOH cap) 


$476,015 SOH Value (2000 assessment + 3%) 
- $ 25,000 homestead exemption 
= $451,015 taxable value 


In the example, the percentage ad- 
justment on 1/1/2000 is shown as 2.7 
percent and not three percent. That 
is because the SOH cap for any par- 
ticular year is the lower of the per- 
centage change in the consumer price 
index (CPI) for the preceding year or 
the flat three percent adjustment 
limit. For the year 2000, the percent- 
age change in the CPI was 2.7 per- 
cent. In the history of the SOH cap, 
only in 1997 and 2001 has the per- 
centage change in the CPI been 
greater than the flat three percent ad- 
justment limit. The CPI change 
amounts shown in the chart below are 
from the year prior to the year listed.° 

Under the recapture rule, property 
appraisers must raise the assessed 


Save Our Homes Annual Increase 
CPI 
Year Change Cap 
2003 2.40% 2.40% 
2002 1.60% 1.60% 
2001 3.40% 3.00% 
2000 2.70% 2.70% 
1999 1.60% 1.60% 
1998 1.70% 1.70% 
1997 3.30% 3.00% 
1996 2.50% 2.50% 


1995 2.70% 2.70% 
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A’s market value did not change. Since 
its assessed value under SOH remains 
under market value, the property ap- 
praiser must increase the assessed 
value by three percent or CPI, which 
ever is less, to bring its value closer to 
full market value. 


SOH Disclosure in 
Real Estate Sales 

There is a growing concern among 
lawyers that buyers of properties in 
Florida are made aware of the SOH 
cap and its implications for the buy- 
ers’ tax liability after the sale. There 
is potential liability for all those in- 
volved with the sale of a property 
for not advising the buyer that his 
or her tax bill may be dramatically 
higher than that of the seller. Sev- 
eral legislative bills were introduced 
in February 2003 that would require 
sellers, real estate brokers, and 
salespersons to disclose to the pur- 
chaser of residential property in 
writing that 1) the ad valorem taxes 
subsequent to the purchase may be 
in excess of the taxes assessed at the 
time of sale, and 2) the ad valorem 
taxes are required to be assessed at 
just value of the property in the year 
following a sale if a change of own- 
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ership occurred. The proposed laws 
would also require the purchaser to 
sign a disclosure at or prior to the 
time of the acceptance of the offer.'° 
However, these bills died in commit- 
tee on May 2, 2003. 

Placing a statutory burden on 
sellers, real estate brokers, and 
salespersons, as proposed by pend- 
ing legislation, would not necessar- 
ily exonerate the closing agent or 
the purchaser’s attorney from liabil- 
ity. While a closing agent has a duty 
to conduct the closing in a reason- 
ably prudent manner,'' does that 
now include adding to the checklist 
a discussion of the purchaser’s po- 
tential increase in taxes? 

The duties of the attorney for the 
purchaser at the closing table are 
generally to deal with title issues 
and handle the closing.'? In 
Maillard v. Dowell, 528 So. 2d 512, 
515 (Fla. 3d DCA 1988), those du- 
ties did not include inquiring or in- 
vestigating an issue, for which the 
purchaser’s attorney was not specifi- 
cally hired. Courts do not appear 
anxious to broaden the scope of re- 
sponsibilities of the purchaser’s at- 
torneys or seller’s attorneys, which 
create legal duties to purchasers at 
the closing table and thus liability 
to the attorney.'* However, the duty 
of a closing agent to conduct a clos- 
ing in a reasonably prudent man- 
ner has been held to include more 
than just issuing title insurance. In 
Florida Southern Abstract & Title 
Company v. Bjellos, 346 So. 2d (Fla. 
2d DCA 1977), the title company, 
acting as the closing agent, failed to 
give the buyer at the closing a ter- 
mite inspection report. The contract 
contained a statement that it was 
“subject to negative termite inspec- 
tion paid by seller.”’° The court 
found that the title agent, by fail- 
ing to furnish such a report to the 
buyer, “breached a legal duty to the 
appellees (purchasers) in failing to 
carry out its responsibility as a clos- 
ing agent.”'° If a contract addresses 
real property tax prorations, and 
discussions of availability or lack 
thereof of current year’s tax assess- 
ments, does that create a closing 
agent’s duty to address the poten- 
tial large increase in taxes as a re- 


sult of the loss of the SOH cap?"’ 


Welcome Stranger Effect 

The SOH cap has caused great 
variations in what homeowners pay 
in property taxes on homes of simi- 
lar value, even among the class of 
homeowners that qualify for the 
homestead exemption and SOH cap. 
These variations in tax liability be- 
tween qualifying homeowners are 
based on when the properties were 
acquired and when homestead sta- 
tus was secured. As such, when a 
new homeowner moves to an estab- 
lished neighborhood he is “welcome” 
by the longer term neighbors who 
know that the new homeowner will 
contribute a larger percentage of 
support for local government. This 
is the “Welcome Stranger” effect, 
which terminology was originally 
coined in California. For more about 
the California experience, see the 
discussion on equal protection be- 
low. 


Welcome Visitor Effect 

Every Floridian knows there is no 
shortage of part-time, seasonal resi- 
dents of Florida (“nonresidents”). 
Nonresident homeowners cannot 
qualify for the SOH cap, which is 
only available to homeowners who 
are permanent residents of Florida 
eligible for homestead status. The 
result is great variations (and grow- 
ing greater each year) in what the 
nonresidents pay in property taxes 
on homes of similar value as com- 
pared to the permanent residents of 
Florida eligible for the SOH cap (the 
“Welcome Visitor” effect). There is a 
growing sense of unfairness among 
Florida’s nonresident homeowners 
that the SOH cap is unfairly favor- 
ing the permanent residents of 
Florida.'* 


Equal Protection 

The California experience is help- 
ful in understanding the constitu- 
tional implications of the SOH cap. 
In the 1970s, Californians saw their 
property tax bills double and triple. 
Eventually this lead to the passage 
of the state constitutional amend- 
ment known as Proposition 13, now 
part of the popular lexicon for the 


entire country. Essentially, Proposi- 
tion 13 is an acquisition based prop- 
erty tax system, with limitations on 
future increases in the tax rate and 
valuation assessments. Real prop- 
erty is assessed based on the value 
of the property at the time of acqui- 
sition. Thereafter, Proposition 13 
combines a one percent ceiling on 
the tax rate with a two percent cap 
on annual increases in assessed 
valuations. The assessment cap is 
removed in the event of new con- 
struction or a change in ownership. 
However, over age 55 taxpayers who 
sell their principal residences may 
carry their previous base year as- 
sessments with them to replace- 
ment residences of equal or lesser 
value. A second exception applies to 
transfers of principal residences 
between parents and children." Fi- 
nally, and contrary to the SOH cap 
under Florida law, Proposition 13 
applies to all property owners, resi- 
dents and nonresidents alike. 

In Nordlinger v. Hahn, 505 U.S. 1 
(1992),"° the U.S. Supreme Court 
considered a challenge under the 
Equal Protection Clause of the 14th 
Amendment to Proposition 13’s 
method of taxation. Nordlinger com- 
plained that Proposition 13 created 
an arbitrary system which assigned 
disparate real property tax burdens 
on owners of generally comparable 
and similarly situated properties. 
The Court acknowledged the dispar- 
ate tax results. 

Over time, this acquisition value system 
has created dramatic disparities in the 
taxes paid by persons owning similar 
pieces of property. Property values in 
California have inflated far in excess of 
the allowed 2% cap on increases in as- 
sessments for property that is not newly 
constructed or that has not changed 
hands. As a result, longer term property 
owners pay lower property taxes reflect- 
ing historic property values, while newer 
owners pay higher property taxes re- 
flecting more recent values. For that 
reason, Proposition 13 has been labeled 
by some as a “welcome stranger” sys- 
tem—the newcomer to an established 
community is “welcome” in anticipation 
that he will contribute a larger percent- 
age of support for local government than 
his settled neighbor who owns a compa- 
rable home. Indeed, in dollar terms, the 
differences in tax burdens are stagger- 
ing. By 1989, the 44% of California home 
owners who have owned their homes 
since enactment of Proposition 13 in 
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1978 shouldered only 25% of the more 
than $4 billion in residential property 
taxes paid by homeowners statewide. If 
property values continue to rise more 
than the annual 2% inflationary cap, 
this disparity will continue to 
grow.|citations omitted]”? 


The Equal Protection Clause re- 
quires only that the classification 
rationally further a legitimate state 
interest. The Supreme Court found 
that the standard is especially def- 
erential in the context of classifica- 
tions made by tax laws. In rejecting 
the equal protection challenge, the 
Supreme Court found two rational 
reasons to justify the difference in 
tax treatment caused by Proposition 
13. 

First, the State has a legitimate inter- 
est in local neighborhood preservation, 
continuity, and stability. The State there- 
fore legitimately can decide to structure 
its tax system to discourage rapid turn- 
over in ownership of homes and busi- 
nesses, for example, in order to inhibit 
displacement of lower income families 
by the forces of gentrification or of es- 
tablished, “mom and pop” businesses by 


newer chain operations. 


Second, the State legitimately can con- 
clude that a new owner at the time of 
acquiring his property does not have the 
same reliance interest warranting pro- 
tection against higher taxes as does an 
existing owner. The State may deny a 
new owner at the point of purchase the 
right to “lock in” to the same assessed 
value as it enjoyed by an existing owner 
of comparable property, because an ex- 
isting owner rationally may be thought 
to have vested expectations in his prop- 
erty of home that are more deserving of 
protection than the anticipatory expec- 
tations of a new owner at the point of 
purchase.” 


Nordlinger and the California ex- 
perience illustrate that the Welcome 
Stranger effect of the SOH cap 
would likely survive constitutional 
scrutiny, though the reasonable ba- 
sis for the classifications under the 
Florida law may be slightly differ- 
ent than those in California. 

The California Supreme Court’s 
opinion in Amador Valley Joint 
Union High School Dist. v. State Bd. 
of Equalization, 22 Cal. 3d 208, 583 
P.2d 1281 (1978), and the California 
Court of Appeals opinion in 
Nordlinger also addressed chal- 
lenges to Proposition 13 on the ba- 
sis that it would impair the funda- 
mental right to travel because 


nonresidents or newly arrived resi- 
dents would be subject to higher 
property taxes than established 
residents. The courts, however, 
found that the acquisition system of 
taxation in Proposition 13 was “in- 
tended to benefit all property own- 
ers, past and future, resident and 
nonresident, by reducing inflation- 
ary pressures in assessments, by 
limiting tax rates, and by permitting 
the taxpayer to make a more care- 
ful and accurate prediction of future 
tax liability.”*° 


Consider SOH Cap in Tax 
and Domicile Analyses 

Professional advisors frequently 
consult clients on whether becom- 
ing domiciled in Florida will be ad- 
vantageous for tax and estate plan- 
ning purposes. Often comparisons 
are made considering income, intan- 
gible, estate, inheritance, and other 
personal and business taxes. As 
more states elect to establish new 
estate and inheritance taxes to stem 
the tide of lost revenue following the 
phase out of the state death tax 
credit pursuant to the Economic 
Growth and Tax Relief Reconcilia- 
tion Act of 2001 (this is commonly 
referred to as states “decoupling” 
from the federal system), this type 
of analysis may become more com- 
mon once again. It is critical for ad- 
visors to also consider the impact of 
the SOH cap in any analysis of this 
kind. If the prospective resident 
owns a home in Florida that experi- 
ences rapid appreciation, the prop- 
erty tax costs of not being domiciled 
in Florida could be substantial. In 
some cases, the potential property 
taxes in Florida could be the most 
significant tax to consider. The SOH 
cap will be the driving force for some 
to establish domicile in Florida. 


Don’t Delay 
Qualification for SOH Cap 
Professional advisors need to edu- 
cate their clients to qualify for the 
homestead exemption and therefore 
the SOH cap at the earliest oppor- 
tunity. The costs for a one-year de- 
lay can be substantial! For example, 
in the past it was not uncommon for 
advisors to suggest to new prospec- 
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tive residents to delay their status 
as tax residents of Florida until just 
after the first of the year. This strat- 
egy was designed to save the new 
resident the costs of having to pay 
the Florida intangibles tax for that 
initial year. This strategy, however, 
has the additional and perhaps un- 
intended effect of precluding the 
new resident from applying for the 
homestead exemption until the fol- 
lowing year. If there is a chance that 
the new resident’s home may appre- 
ciate substantially, this strategy of 
delay may be more costly to the new 
resident in property taxes than the 
intangible tax savings, especially 
considering that the intangibles tax 
is so easy to avoid. And remember, 
if the value of the residence in- 
creases, that increased value is per- 
manently represented in the prop- 
erty tax bill, as the SOH base will 
be set a higher assessed value. As 
such, over the lifetime of a new 
resident’s homeownership, the costs 
of a one-year delay could become 
quite large. The chart below illus- 
trates the costs of the initial one- 
year delay in qualifying for the SOH 
cap. 


Costs of Valuation Adjustment 


Valuation | Collier Co. Dade Co. 
Adjustment | Tax Increase| Tax Increase 
@13.63 mills | @24.07 mills 


$ 50,000 $ 682 $ 1,204 
100,000 1,363 2,407 
200,000 2,726 4,814 


500,000 6,815 12,035 


Transfers Trigger 
Revaluation 

If a change in ownership occurs 
in a homestead property protected 
by the SOH cap, the property is sub- 
ject to being assessed at just value 
on January 1 of the year following 
the change in ownership. For this 
purpose, a change in ownership in- 
cludes a sale, foreclosure, or trans- 
fer of legal title or beneficial title in 
equity (hereinafter sometimes re- 
ferred to as reassessment events). 
The Florida Legislature provided 
that a few types of transfers or 
changes in ownership would not be 
considered a “change of ownership” 
for SOH purposes. Uncertainty 
abounds regarding the extent of 


: 

: 


these exceptions and the extent to 
which one type of excepted transfer 
may be combined with another type 
of excepted transfer. 

Before making any change in 
ownership to protected homestead 
properties, Florida attorneys would 
be well advised to become very fa- 
miliar with these exceptions. There 
are four categories of excepted 
transfers. 

¢ Same Person Entitled to Home- 
stead Exemption Following Change 

No change in ownership occurs if 
subsequent to the change or trans- 
fer, the same person is entitled to 
the homestead exemption as was 
previously entitled and 1) the trans- 
fer of title is to correct an error or 2) 
the transfer is between legal and 
equitable title. This exception is 
particularly useful, as under it the 
identity of the transferor is imma- 
terial. The transferor could be the 
trustee of a revocable trust trans- 
ferring legal title back to the sett- 
lor/homesteader. Perhaps the trans- 
feror could be the remaindermen in 
a property subject to a legal life es- 
tate transferring their remainder 
interest to the life tenant/home- 
steader. 

¢ Transfers Between Husband and 
Wife 

No change in ownership occurs if 
the transfer is between husband and 
wife, including a transfer to a sur- 
viving spouse or a transfer due to 
dissolution of marriage. Under this 
exception, one of the spouses must 
be a transferor and the other a 
transferee. There is no guidance as 
to whether the transferor spouse 
must be a transferor of a legal ver- 
sus equitable interest. Likewise, 
there is no guidance as to whether 
the transferee spouse must receive 
a legal versus equitable interest. For 
example, would this exception pro- 
tect a transfer of homestead prop- 
erty by a husband as trustee of his 
revocable trust (i.e., in his fiduciary 
capacity verses his individual capac- 
ity) during his lifetime to his wife 
outright and free of trust? If the 
transferee is a trust that provides 
the spouse of the transferor with 
equitable title sufficient to qualify 
for the homestead exemption, is the 


transfer to the “spouse” for purposes 
of this exception? 

¢ Transfers by Operation of Home- 
stead Laws 

No change in ownership occurs if 
the transfer occurs by operation of 
law under homestead rules for de- 
scent and distribution purposes (i.e., 
life estate in spouse and vested re- 
mainder in lineal descendants).”° 

¢ Transfers Upon Death to Depen- 
dent 

No change in ownership occurs if 
upon the death of the owner, the 
transfer is between the owner and 
another who is a permanent resi- 
dent”® and is legally or naturally 
dependent upon the owner. What is 
the extent and scope of “legally or 
naturally dependent” upon the 
owner? 


Examples 

¢ Older Sister Adds Younger Sis- 
ter as Co-owner. Suppose that an 
older sister, who is currently receiv- 
ing the homestead exemption and 
protection of the SOH cap, adds her 
younger sister as a joint owner of 
her residence. Both sisters are 
Florida residents and intend to re- 
side in the residence as their per- 
manent residence. The transfer 
would be a reassessment event, not 
subject to any of the exceptions. In 
AGO 2001-31, the sole owner of 
property receiving a homestead ex- 
emption added another nonspouse 
person as co-owner. Since the per- 
son added as co-owner was appar- 
ently not a spouse, the transfer did 
not qualify for any of the exceptions 
to the reassessment events. 

The attorney general addressed 
the question of whether the property 
should be reassessed in its entirety 
or in part on the January 1 follow- 
ing the transfer. The attorney gen- 
eral found that neither §4(c) of Art. 
VII of the Florida Constitution nor 
FS. §193.155(3) provides for a par- 
tial reassessment of the property. 
“The change in ownership consti- 
tutes a triggering event for which 
the property, not that portion of the 
property affected by the change in 
ownership, is to be reassessed at just 
value.””’ 

¢ Older Sister Creates Life Estate 


in Herself and Remainder to Younger 
Sister. Rather than adding the 
younger sister as a co-owner as in 
the above example, suppose that the 
older sister transfers the property 
to her younger sister and retains a 
life estate to herself. Under the first 
exception, after the change in own- 
ership the same person is entitled 
to the homestead exemption as was 
previously entitled to it (i.e., older 
sister) and the change in ownership 
is merely between legal and equi- 
table title. Therefore, this type of 
change qualifies under the first ex- 
ception. The Florida Department of 
Revenue has ruled that “a convey- 
ance to reduce a fee interest to a life 
estate held by the same owner is not 
regarded as a change in ownership 
within §193.155(3), Florida Stat- 
utes.”°6 

© Younger Sister Removed as Co- 
owner. Suppose that the sisters 
jointly own the homestead property 
and they later agree to remove the 
younger sister as a joint owner of 
the homestead property. In this ex- 
ample, there would be a transfer 
from the younger sister to the older 
sister. Arguably under the first ex- 
ception, after the change in owner- 
ship the same person is entitled to 
the homestead exemption as was 
previously entitled to it (i.e., older 
sister), but the change in ownership 
is not to correct an error and is not 
merely between legal and equitable 
title. Therefore, this type of change 
could not qualify under the first ex- 
ception. As such, this would be a 
reassessment event, not subject to 
any of the exceptions. 

In AGO 2002-28, the attorney gen- 
eral reviewed whether the removal 
of a joint owner from property re- 
ceiving a homestead exemption 
would be a reassessment event for 
SOH purposes. The facts as submit- 
ted to the attorney general did not 
disclose whether any of the excep- 
tions applied. The attorney general 
found that this situation was simi- 
lar to AGO 2001-31, except that here 
an owner was removed instead of 
added. As such, and assuming that 
none of the exceptions applied, the 
attorney general determined that 
the removal of a joint owner consti- 
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tuted a reassessment event so as to 
require the entire property to be 
reassessed at just value.” 

© Older Sister as Joint Owner Dies. 
Suppose that the sisters from the 
above examples own the homestead 
property as joint tenants with rights 
of survivorship and that the older sis- 
ter dies. In this example, there would 
be a transfer of legal title from the 
older sister to the younger sister. Ar- 
guably under the first exception, af- 
ter the change in ownership the same 
person is entitled to the homestead 
exemption as was previously entitled 
to it (i.e., younger sister), but the 
change in ownership is not to correct 
an error and is not merely between 
legal and equitable title. Therefore, 
this type of change could not qualify 
under the first exception. Arguably 
under the fourth exception, the trans- 
fer to the younger sister is to a per- 
son who is a permanent resident, but 
it is unlikely that the younger sister 
could be considered legally or natu- 
rally dependent on the older sister. 
As such, this would likely be a reas- 
sessment event, not subject to any of 
the exceptions. 


Marital and Family Trusts 

Typically, estate planners in 
Florida try to avoid using homestead 
property to fund a marital or family 
trust. There are, however, situations 
when that is appropriate. The home- 
stead property may be the only asset 
available to fund a family trust (also 
known as the credit shelter trust or 
applicable exemption trust). The de- 
cedent may be in a second marriage 
and desire to use a QTIP marital trust 
to ensure the home’s value eventu- 
ally passes to the children of a previ- 
ous marriage. In each of these cases 
there may be a prenuptial or post- 
nuptial agreement waiving the home- 
stead devise restrictions.” In these 
situations, the planner will need to 
ensure that the marital or family 
trust grants the spouse an equitable 
interest for life in the homestead 
property. Existing trusts should be 
reviewed for this concern. 

FS. §196.041(2) provides in part: 
“A person who otherwise qualifies . . 
. Shall be entitled to such exemption 
where the person’s possessory right 


in such real property is based upon 
an instrument granting to him or her 
a beneficial interest for life, such in- 
terest being hereby declared tc be “eq- 
uitable title to real estate... .”* 
Florida Administrative Code §12D- 
7.011 provides: “The beneficiary of 
a... trust has equitable title to real 
property if he is entitled to the use 
and occupancy of such property un- 
der the terms of the trust... . Home- 
stead tax exemption may not be 
based upon residence of a benefi- 
ciary under a trust instrument 
which vests no present possessory 
right in such beneficiary.” A clause 
similar to that provided below 
should be sufficient to provide the 
requisite beneficial interest for life: 
Homestead Possessory Right. Not- 
withstanding anything herein to the 
contrary, if any portion of my homestead 
residence is an asset of the [Marital/ 
Family] Trust, my spouse shall have the 
exclusive and continuous present right 
to full use, occupancy and possession of 
such homestead residence for life. It is 
my intention that my spouse’s interest 
in such property shall constitute a “ben- 
eficial interest for life” and “equitable 
title to real estate” as contemplated by 


Florida Statutes Section 196.041(2) and 
this instrument shall be so construed. 


The second exception for transfers 
between husband and wife should 
apply to preserve the SOH cap upon 
the transfer of the property from the 
decedent spouse to the trust for the 
surviving spouse. 


Qualified Personal 
Residence Trust 

In October 2002, the Naples Daily 
News published a story about a 
Bonita Springs couple who in 1988 
built a home in what is now an exclu- 
sive waterfront community for 
$250,000.** The couple transferred 
the home to a QPRT with a term that 
ended in 1997, whereupon the prop- 
erty passed to their children. At the 
time of the article, the property’s 
value was estimated to be $1.9 mil- 
lion. With the SOH cap lost, the taxes 
on the property had risen over 
$20,000. 

Pursuant to Robbins v. Wellbaum, 
664 So. 2d 1 (Fla. 3d DCA 1995), a 
term interest in a qualified personal 
residence trust is sufficient to sup- 
port the claim of beneficial title for 
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purposes of qualifying for the home- 
stead tax exemption. The court de- 
termined that the §196.041 language 
to the effect that “persons residing 
on real estate by virtue of dower or 
other estates therein limited in time 
by deed, will, jointure, or settlement 
...” supported the claim of home- 
stead exemption. Furthermore, ac- 
cording to Robbins, there is no mini- 
mum time period required to support 
the claim of beneficial title. “It is 
enough that the Wellbaums held 
beneficial title, under the definition 
of §196.041, during the year in which 
they claim the exemption.”** With- 
out further action, however, upon ter- 
mination of the retained term in the 
QPRT the property would no longer 
qualify as the settlor’s homestead 
property for purposes of the home- 
stead tax exemption and the protec- 
tion of the Save Our Homes Amend- 
ment would be lost. 


Penalties 

The penalties for taking advantage 
of the SOH cap when not entitled 
could be costly. The property ap- 
praiser is authorized to collect wrong- 
fully exempted taxes for up to 10 
years, along with 15 percent interest 
per annum and a penalty of 50 per- 
cent of the taxes exempted.* How- 
ever, there is an exception for situa- 
tions where the owner receives the 
SOH cap protection “inadvertently” 
following a change in ownership, in 
which case the mistake has to be cor- 
rected but the person is not liable for 
unpaid taxes, penalties, or interest. 


Reapplication After 
Any Transfer 

After any change in ownership, 
even those changes qualifying for 
the exceptions to the “change in 
ownership” rules as discussed 
above, a new homestead application 
should be submitted in accordance 
with F.S. §196.011(9). Several 
Florida Department of Revenue 
technical opinions have been gener- 
ous in allowing the SOH cap to re- 
main intact without a timely new 
application.*’ 

To be cautious, however, a new ap- 
plication for homestead should be 
filed after any change in ownership 


: 
& 


and an explanation should accom- 
pany the application if the SOH cap 
is to remain intact under one of the 
exceptions. 


Conclusion 

The importance of the SOH cap 
looms large in Florida’s future. In- 
creasingly the divergence between 
just value and protected taxable 
value will widen. In just one year, 
from 2001 to 2002, the value of prop- 
erty the SOH cap exempted from 
taxation almost doubled. Increas- 
ingly the tax burden will be paid by 
businesses and residential proper- 
ties not qualifying for SOH protec- 
tion. Increasingly owners of SOH 
protected properties will choose to 
stay in their existing homes because 
the taxes are so low as compared to 
selling and buying properties of com- 
parable value. Increasingly the SOH 
cap will be the driving motivation for 
some to establish domicile in Florida. 
Increasingly the SOH cap will be 
viewed by Florida lawyers as one of 
the most valuable rights available to 
Florida residents. Increasingly 
Florida lawyers will focus their ef- 
forts on carefully protecting and pre- 
serving the Save our Homes cap. 
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Determining the Meaning 
of “Direct Evidence” in 
Discrimination Cases 


Within the 11th Circuit 


Why Judge Tjoflat Was (W)right 


by R. Joseph Barton 


Truly I tell you, no prophet is accepted in the prophet’s 
hometown.! 


n employment discrimination plaintiff may es- 

tablish a case of discrimination by using one 

of three alternative methods: 1) presenting 

evidence of discriminatory intent; 2) meeting 

the four-pronged test set forth in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973), and Texas Depart- 
ment of Community Affairs v. Burdine, 450 U.S. 248 
(1981); or 3) through statistical proof of a pattern and 
practice of discrimination.” These three methods are fre- 
quently described using the following respective short- 
hand labels: 1) “direct evidence” or more accurately “a 
mixed-motives case”; 2) “circumstantial evidence” or the 
presumption method; or 3) “statistical evidence.”* This 
article focuses only on the type of evidence sufficient to 
establish a mixed-motives case. There is no question that 
an unlawful employment practice is established when 
an illegitimate criterion “was a motivating factor for any 
employment practice, even though other factors also mo- 
tivated the practice.” The crucial unresolved question 
has been what evidence sufficed to establish that an il- 
legitimate criterion was “a motivating factor.” 
The crux of the conflict concerns the type of evidence 
which a plaintiff can use to establish a mixed-motives 
case. One standard permits a plaintiff to rely on any type 
of evidence—direct or circumstantial; the other standard 
restricts a plaintiff to using only direct evidence to es- 
tablish a mixed-motives case. This conflict originates 
from the failure of a majority of the justices of the Su- 
preme Court in Price Waterhouse v. Hopkins, 490 U.S. 
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228 (1989), to agree on what evidence would establish a 
mixed-motives case. Additionally, the indiscriminate de- 
scription of a mixed-motives case as a “direct evidence” 
case by Justice O’Connor’s concurrence in Price 
Waterhouse led some lower courts to conclude that only 
evidence meeting the dictionary definition of direct evi- 
dence would suffice in a mixed-motives case. Last term 
in Desert Palace v. Costa, 123 S. Ct. 2148, 2150 (2003), 
the Supreme Court finally addressed this issue in Title 
VII cases and unanimously concluded that “direct evi- 
dence was not required” in order for a plaintiff “to ob- 
tain a mixed-motive instruction.” 

The Supreme Court’s recent Costa opinion, however, 
did not finally resolve all the issues concerning the level 
of evidence sufficient to warrant a mixed-motives instruc- 
tion. The Costa opinion focused exclusively on the lan- 
guage of the 1991 amendments to Title VII, which were 
passed in response to Price Waterhouse, to reach the con- 
clusion that a mixed-motives case may be proven by di- 
rect and/or circumstantial evidence. As a result, the hold- 
ing Costa opinion is limited to cases under Title VII and 
arguably does not apply other discrimination statutes, 
such as the Age Discrimination in Employment Act 
(ADEA), the Pregnancy Discrimination Act (PDA), or 
even the retaliation provisions of Title VII, which were 
not similarly amended after Price Waterhouse. 

Moreover, the brief opinion in Costa provides little 
guidance as to what evidence will suffice to constitute a 
mixed-motives case. 

Yet, the unresolved issues were addressed four years 
ago, by 11th Circuit Judge Tjoflat in Wright v. Southland 
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Corporation. 187 F.3d 1287 (11th 
Cir. 1999). In that opinion —in 
which the other judges only con- 
curred in the judgment or result, 
thereby depriving the opinion of any 
precedential value—Judge Tjoflat 
not only rejected the “dictionary 
definition of direct evidence,” but 
also set forth a three-prong “prepon- 
derance standard” for evaluating 
whether the evidence warranted a 
mixed-motives instruction. While the 
11th Circuit ignored this discussion 
in Wright and district courts in the 
11th Circuit rejected Wright's “direct 
evidence” analysis as mere dicta, the 
standard for evaluating mixed-mo- 
tives cases has remained mired in 
ambiguity and inconsistency. 

In light of the issues left unresolved 
by the Costa decision, this article sug- 
gests that an examination of Judge 
Tjoflat’s analysis is warranted. First, 
this article outlines the scope of the 
Costa decision and identifies the is- 
sues left unresolved by Costa. Next, 
this article examines Judge Tjoflat’s 
analysis in reaching the three-prong 
standard, and, finally, this article ex- 
plains that this three-prong standard 
should be adopted by the 11th Cir- 
cuit in all mixed-motives discrimina- 
tion cases because it is the only per- 
missible method of evaluating a 
mixed-motives case consistent with 
Supreme Court guidance, 11th Cir- 
cuit precedent and logic. 


The Supreme Court Opinion 
in Desert Palace v. Costa 

In Costa, the Supreme Court ad- 
dressed “whether a plaintiff must 
present direct evidence of discrimi- 
nation in order to obtain a mixed- 
motive instruction” under Title VII.° 
While recognizing that this conflict 
arose out of the disagreement in 
Price Waterhouse, the Costa court 
resolved this question by focusing 
nearly exclusively on the language 
of Title VII’s 1991 amendments, 
which were explicitly amended to 
provide that “an unlawful employ- 
ment practice is established when 
[a plaintiff] demonstrates that [an 
illegitimate criterion] was a factor 
even though other factors also mo- 
tivated the practice.”® Relying on 
Title VII's express definition of the 


term “demonstrates” as “to meet the 
burden of production and persua- 
sion,” the Costa court concluded that 
Congress did not intend to require a 
heightened showing to obtain a 
mixed-motives instruction under Title 
VII.’ Based on this language, the Su- 
preme Court concluded that Title VII 
did not depart from the conventional 
rule of civil litigation allowing a plain- 
tiff to prove a case “using ‘direct or 
circumstantial evidence.”® 

While this reasoning might suggest 
application to any of the discrimina- 
tion statutes, unlike Title VII (or the 
ADA, which expressly adopts the pro- 
cedures set forth in Title VII),° other 
statutes, such as the ADEA still con- 
tains the same “because of” language 
as the pre-1991 Title VII statute.’° 
This language suggests then that the 
holding of Price Waterhouse might 
still apply to non-Title VII statutes." 
Indeed, Justice O’Connor’s concur- 
rence in Costa explicitly states that 
the decision was based solely on the 
1991 Amendments codification of “a 
new evidentiary rule for mixed-mo- 
tive cases arising under Title VII.”” 
Thus, a question remains as to 
whether direct evidence is required 
in non-Title VII mixed-motives cases. 
Additionally, the Supreme Court ex- 
plicitly declined to address or provide 
any guidance as to the amount of evi- 
dence required to establish a mixed- 
motives case.'* As counsel for defen- 
dant in Costa commented after 
issuance of the opinion, “the lower 
courts are going to have to grapple 
with the definition of what is or isn’t 
a mixed-motive case.” Accordingly, 
a question also remains as to what 
constitutes sufficient evidence in a 
mixed-motives case. 

As of the writing of this article, 
no published decision in the 11th 
Circuit had cited Costa nor decided 
a mixed-motives case after Costa. 
Recent cases from other circuits sug- 
gest that the lower courts are not 
readily applying the reasoning of 
Costa to non-Title VII cases, such as 
the ADEA or the PDA." Indeed, the 
11th Circuit has held that the rel- 
evant sections of the 1991 amend- 
ments did not apply to mixed-mo- 
tive retaliation claims under the 
ADEA or Title VII.'° Additionally, 
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even in Title VII cases, courts out- 
side this circuit have continued to 
explain that evidence is analyzed 
under the presumption method 
when only circumstantial evidence 
is available, thus suggesting courts’ 
reticence in abandoning the “direct 
evidence” requirement for mixed- 
motive cases.'’ Accordingly, these 
unresolved issues suggest that a 
thorough and thoughtful consider- 
ation of the Judge Tjoflat’s analysis 
in Wright is warranted. 


Analysis of “Direct Evidence” 
In conducting the analysis in 
Wright, Judge Tjoflat first summa- 
rized the basic principles of employ- 
ment law, namely that every em- 
ployment decision § involves 
discrimination, but only those im- 
permissible bases, such as race, sex, 
and age, are prohibited by law.'® 
From that premise, Judge Tjoflat 
posited that the essential question 
in an employment discrimination 
case, then, is “what caused the ad- 
verse employment decision about 
which plaintiff complains?”or “Did 
an impermissible basis cause the 
employer to make the decision about 
which the plaintiff complains?” 
As Judge Tjoflat explained, an- 
swering that question requires the 
plaintiff to prove the state of mind 
of the person making the employ- 
ment decision.”° Unlike some torts, 
intent may not be inferred merely 
from performing the forbidden act; 
rather, an employment discrimina- 
tion plaintiff must undertake the 
difficult task of proving the motiva- 
tion of the act.*! Recognizing the dif- 
ficulty of proving intent, Judge 
Tjoflat explained that the Supreme 
Court developed an alternative 
method of proof in McDonnell Dou- 
glas by which an employee could es- 
tablish discrimination even in the 
absence of evidence establishing a 
mixed-motives case. This alterna- 
tive method affords a plaintiff with 
a presumption that the employer 
has discriminated if a plaintiff es- 
tablishes certain predicate facts.” 
This “presumption” permits a 
factfinder to infer intentional dis- 
crimination by the employer based 
on the establishment of a prima fa- 
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cie case.** In short, a jury may con- 
clude the existence of intentional 
discrimination in the absence of a 
contrary explanation by the em- 
ployer.”! 

Of course, a plaintiff need not rely 
on the McDonnell Douglas presump- 
tion method if there is sufficient 
evidence establishing intentional 
discrimination—i.e., a mixed-mo- 
tives case.” Usage of the colloquial- 
ism “direct evidence” had led 11th 
Circuit panels and district courts to 
equate the mixed-motives method 
with direct evidence and to equate 
circumstantial evidence with the 
presumption method. Judge Tjoflat 
suggested that such equivalency er- 
roneously confused the methods of 


proof in an employment discrimina- 
tion case with the well-established 
meanings of these terms in the law 
of evidence: “Direct evidence” tradi- 
tionally is defined as “evidence that 
is based on personal knowledge or 
observation and that, if true, proves 
a fact without inference or 
presumption;’and correspondingly 
“circumstantial evidence” is defined 
as “evidence based on inference and 
not on personal knowledge or obser- 
vation.””° 

To evaluate what evidence consti- 
tuted sufficient evidence in a mixed- 
motives case under 11th Circuit pre- 
cedent, Judge Tjoflat examined 
nearly every prior 11th Circuit 
mixed-motives discrimination case 


to determine which definition was 
consistent with the actual decision 
of whether the plaintiff had pre- 
sented “direct evidence.””’ Judge 
Tjoflat first classified prior circuit 
decisions’ description of a plaintiff's 
burden in establishing a mixed-mo- 
tives cases as falling into one of two 
categories: decisions articulating a 
“dictionary definition of direct evi- 
dence” or decisions utilizing what 
Judge Tjoflat labeled as the “prepon- 
derance definition.”** Under the dic- 
tionary definition, the discrimina- 
tory statement “can be interpreted 
only as an admission of improper 
discrimination” about the employ- 
ment decision if “no inference or 
presumption is required” to con- 
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clude that discrimination has oc- 
curred.” By contrast, the preponder- 
ance definition permitted presenta- 
tion of all, direct or circumstantial, 
evidence that “relates to actions or 
statements of an employer reflect- 
ing a discriminatory attitude corre- 
lating to the discrimination or re- 
taliation complained of by the 
employee.” Judge Tjoflat explained 
that the evidence needed to contain 
three elements in order to permit 
the trier of fact to conclude by a pre- 
ponderance of the evidence that an 
employment decision was based on 
impermissible discrimination: 1) a 
statement by the employer or 
decisionmaker 2) reflecting a dis- 
criminatory attitude 3) related to the 
employment decision.*! Under this 
three-prong standard, Judge Tjoflat 
determined that the holdings of all of 
the examined cases, regardless of the 
definition actually articulated by the 
court, of those cases were consistent 
with the three-prong standard, not 
the traditional “dictionary defini- 
tion.” Accordingly, Judge Tjoflat con- 


cluded that the three-prong prepon- 


derance standard was “the only 
logical way to understand the .. . con- 
cept of ‘direct evidence.”** 

Finally, Judge Tjoflat explained 
why the laws of evidence and the 
intent of the anti-discrimination 
laws supported adoption of this 
three-prong standard. In an analy- 
sis similar to the one engaged in by 
Justice Thomas writing for the 
Costa court, Judge Tjoflat explained 
that like all “other questions of fact,” 
courts may not distinguish between 
direct or circumstantial evidence in 
evaluating the sufficiency of evi- 
dence in discrimination cases.** In- 
deed, restricting a plaintiff to only 
direct evidence, and excluding cir- 
cumstantial evidence, to establish a 
mixed-motives case would prevent 
a plaintiff, who could not establish 
the predicate facts to obtain the 
McDonnell Douglas presumption, 
from presenting a case even though 
the preponderance of evidence proved 
illegal discrimination occurred.* By 
contrast, the three-prong standard 
would permit such a case because it 
does not distinguish between the type 
of evidence—direct or circumstan- 


tial—that may be presented to prove 
a mixed-motives case. Accordingly, 
Judge Tjoflat concluded that the 
three-prong standard was the appro- 
priate measure of evaluating the 
evidence in a mixed-motives case. 


Subsequent Treatment of 
Judge Tjoflat’s Analysis 

Despite the force of Judge Tjoflat’s 
cogent analysis, subsequent panels 
of the 11th Circuit ignored this dis- 
cussion in Wright. In fact, not one 
subsequent published 11th Circuit 
decision has ever discussed his 12- 
page critique of the contrary defini- 
tions of mixed-motives evidence of 
discrimination.** The few district 
courts which have considered Judge 
Tjoflat’s analysis generally have re- 
jected it out-of-hand as “mere obiter 
dictum.”*’ Meanwhile, even prior to 
the Supreme Court decision in 
Costa, an overwhelming majority of 
other circuits had recognized that 
either direct or circumstantial evi- 
dence could establish a mixed-mo- 
tives case.** Indeed, the Ninth 
Circuit’s en banc opinion in Costa 
relied in part on Judge Tjoflat’s 
analysis in Wright, as have other 
courts.*® As counsel for plaintiffs 
commented on the Supreme Court’s 
decision in Costa: “This has been the 
law of D.C. [Circuit] since 1997.”*° 

By contrast, the 11th Circuit has 
overwhelmingly articulated the dic- 
tionary definition of direct evidence 
as the standard for mixed-motives 
case since the Price Waterhouse de- 
cision in 1989. Disturbingly, every 
11th Circuit case which only articu- 
lated the dictionary definition was 
followed by the conclusion that 
plaintiff had not presented suffi- 
cient “direct evidence.” In fact, only 
three published 11th Circuit cases 
since 1990 have concluded that a 
plaintiff presented sufficient “direct 
evidence” of discrimination.*! This 
suggests that the 11th Circuit needs 
to establish a clear standard for 
evaluating the sufficiency of mixed- 
motives evidence. 


Correct Standard for 
Mixed-Motives Evidence 

¢ Dictionary Definition Confuses 
the Method of Proof with the Type 
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of Evidence 

The language employed by the 
Supreme Court in the Costa decision 
conspicuously avoids the use of, and 
suggests that lower courts likewise 
should abandon, the confusing 
short-hand labels of “direct evi- 
dence” and “circumstantial evi- 
dence” when referring respectively 
to mixed-motive cases and presump- 
tion-method cases. This misleading 
nature of these labels is exposed by 
recognizing that statistical evidence 
is a form of circumstantial evidence. 
Because statistical evidence, which 
allows establishing a case of a pat- 
tern or practice of discrimination 
through a showing of “gross statis- 
tical disparities,” requires an “in- 
ference of discriminatory intent,”* 
this method uses circumstantial 
evidence. Equating the method of 
proof with the type of evidence re- 
quired—specifically, that a mixed- 
motives case requires direct evi- 
dence and that purely 
circumstantial evidence relegates 
plaintiff to the presumption 
method—would erroneously require 
the conclusion that there are only 
two methods of proof: direct or cir- 
cumstantial. Accordingly, use of 
such colloquial terms then should be 
abandoned to avoid such confusion. 

e Three-Prong Preponderance 
Standard Comports With Supreme 
Court Guidance as to What Consti- 
tutes Sufficient “Mixed-motives” Evi- 
dence 

The reasoning of the recent Costa 
decision suggests the correctness of 
Judge Tjoflat’s opinion in Wright, at 
least that either direct or circum- 
stantial evidence can establish a 
valid mixed-motives case. Echoing 
the reasoning of Wright, Justice 
Thomas, writing for the Costa court, 
explained that a statute’s “silence 
with respect to the type of evidence 
required in mixed-motives cases 
also suggest[ed]” that “the conven- 
tional rule of civil litigation” by 
which a plaintiff could use both “di- 
rect or circumstantial evidence” to 
prove his case by the preponderance 
of the evidence.** Indeed, the Costa 
court emphasized the value of cir- 
cumstantial evidence and the well- 
established lack of distinction be- 
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tween “the weight and value of” cir- 
cumstantial evidence and direct evi- 
dence: “Circumstantial evidence is 
not only sufficient, but may also be 
more certain, satisfying and persua- 
sive than direct evidence.”* Simi- 
larly, none of the other discrimina- 
tion statutes expressly restrict a 
litigant to presenting “direct evi- 
dence.” In fact, the 11th Circuit has 
generally applied the legal standards 
developed in Title VII to other dis- 
crimination cases interchangeably.‘ 
Accordingly, the similar lack of any 
heightened proof requirement in non- 
Title VII statutes and the general 
principle of interchangeability be- 
tween Title VII and other discrimina- 
tion statutes suggests the reasoning 
of Costa should be applied to the other 
statutes. 

Even if the language of the 1991 
amendments to Title VII limits the 
holding of Costa and, as the 11th 
Circuit has previously concluded, 
distinguishes Title VII from the 
other discrimination statutes, the 
pre-Costa seminal Supreme Court 
case on mixed-motives discrimina- 
tion cases, Price Waterhouse uv. 
Hopkins," supports the validity of 
the three-prong preponderance 
standard. Most courts, including the 
Eleventh Circuit, have acknowl- 
edged that Justice O’Connor’s con- 
currence in Price Waterhouse fur- 
nishes the best road map for 
distinguishing a mixed-motives case 
from a presumption case.** Indeed, 
lower courts must construe a Su- 
preme Court plurality decision on 
the narrowest ground upon which a 
majority would agree.*® And there 
can be no dispute that whether the 


evidence presented by plaintiff 
Hopkins sufficed to shift the burden 
was a question necessarily consid- 
ered, and not merely dicta espoused, 
by a majority.°° 

The Price Waterhouse plurality 
explained that a mixed-motives case 
would exist if “a forbidden charac- 
teristic played a part in the employ- 
ment decision:” Sufficient evidence 
would consist of “a truthful re- 
sponse” by the employer “at the 
moment of the decision” that one of 
the reasons for the adverse decision 
was the consideration of an imper- 
missible characteristic.*! The plural- 
ity recognized that “remarks at 
work” based on stereotypes would 
not “inevitably prove” that an im- 
permissible characteristic moti- 
vated the employer, but neverthe- 
less suggested that such stereotyped 
remarks could “certainly be evi- 
dence” constituting a mixed-motives 
case, so long as the remarks were 
tied to the ultimate decision.” 

Justice O’Connor’s concurrence 
also addressed what constituted 
sufficient evidence in a mixed-mo- 
tives case to shift the burden of 
proof: “(T]he plaintiff must produce 
evidence sufficient to show an ille- 
gitimate criterion was a substantial 
factor in the employment decision 
such that a reasonable factfinder 
could draw an inference that the 
decision was made ‘because of’ the 
plaintiff’s protected status.”” 

Then Justice O’Connor explained 
what would not constitute sufficient 
evidence: stray remarks in the work- 
place, statements by nondecision- 
makers, statements by decision 
makers unrelated to the decision- 


making process, and benign (“per- 
fectly neutral and nondiscrimina- 
tory”) statements.* A comparison of 
the plurality’s elucidation of suffi- 
cient mixed-motives evidence with 
Justice O’Connor’s explanations and 
limitations on such evidence pro- 
duces the analysis set forth in the 
table above. 

Two observations follow from this 
analysis. First, neither the plural- 
ity nor Justice O’Connor limited the 
evidence in a mixed-motives case to 
the dictionary definition of “direct 
evidence.” Indeed, Justice O’Connor 
expressly contemplated that the 
factfinder would “draw an infer- 
ence” from the evidence presented— 
something contrary to the dictionary 
definition. Second, the definition ex- 
pounded by Justice O’Connor is es- 
sentially identical to the one articu- 
lated by Judge Tjoflat in Wright: 1) 
a statement by a decisionmaker 2) 
about the employment decision 3) 
which reflects a discriminatory at- 
titude or shows that an illegitimate 
criterion was relied upon.* Accord- 
ingly, even the guidance in Price 
Waterhouse contradicts limiting 
proof of a mixed-motives case to the 
dictionary definition of direct evi- 
dence for under any discrimination 
statute. 

e Three-prong “Preponderance” 
Standard Consistent With Earlier 
11th Circuit Prior Precedent Than 
the “Dictionary Definition” 

Even disregarding any Supreme 
Court guidance on the issue, 11th 
Circuit precedent itself establishes 
that the three-prong “preponder- 
ance” standard is correct. Unques- 
tionably, the three-prong standard 
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ith, 


is broader than and, therefore, in- 
consistent with the “dictionary defi- 
nition.” When two panels of the 11th 
Circuit issue conflicting decisions, 
the law of the earlier decision on the 
issue is binding law in the circuit 
until either the en banc 11th Cir- 
cuit or a subsequent Supreme Court 
decision overrules the earlier panel 
decision.** Accordingly, determina- 
tion of the correct standard in the 
11th Circuit depends merely on 
which standard is consistent with 
the earliest decision on the matter. 

The three-prong standard advo- 
cated by Judge Tjoflat did not origi- 
nate in Wright. Rather, numerous 
11th Circuit cases prior to Wright 
articulated a remarkably similar 
definition: “Direct evidence relates 
to actions or statements [1] of an 
employer [2] reflecting a discrimi- 
natory or retaliatory attitude [3] 
correlating to the discrimination or 
retaliation complained of by the 
employee.”” 

More importantly, the 11th Cir- 
cuit has applied this standard since 
at least 1983, the year after this 
circuit resolved, consistent with Price 
Waterhouse (as well as Costa), that a 
mixed-motives case—i.e., when a 
plaintiff had evidence of discrimina- 
tory intent—did not need to fit into 
and a plaintiff need not rely on the 
McDonnell Douglas presumption.*° 

By contrast, no 11th Circuit case 
articulated the dictionary definition 
until 1987 and, according to Judge 
Tjoflat, no case actually had applied 
the dictionary definition as of 1999. 
The first time that an 11th Circuit 
panel equated the “dictionary defi- 
nition” with the standard required 
to prove a mixed-motives case oc- 
curred in Rollins v. TechSouth, Inc., 
833 F.2d 1525 (11th Cir. 1987). Ina 
footnote, the Rollins court cited only 
Black’s Law Dictionary for its defi- 
nition of direct evidence.® By choos- 
ing to rely solely on the dictionary 
definition, the Rollins panel ignored 
binding precedent articulating and 
applying a broader standard in em- 
ployment discrimination cases. And 
every subsequent case relying on 
the dictionary definition can be 
traced back to Rollins. 

Applying the 11th Circuit rule on 


conflicting panel decisions leads to 
two conclusions. First, as the pre- 
ponderance standard precedes the 
dictionary definition by four years 
and as no en banc decision has re- 
versed the three-prong preponder- 
ance standard (and it is, in fact, con- 
sistent with both Costa and Price 
Waterhouse), the preponderance 
standard remains the correct stan- 
dard to apply in the 11th Circuit. 
Second, articulation of the dictio- 
nary definition preceded the Su- 
preme Court decision in Price 
Waterhouse. As the dictionary defini- 
tion is inconsistent with the Supreme 
Court decision, it must be rejected. Ac- 
cordingly, courts in the 11th Circuit 
must apply the three-prong standard, 
not the dictionary definition, in all 
mixed-motive cases. 


Applying Dictionary 
Definition 

Aside from any precedential argu- 
ments, there is a more compelling 
reason for rejecting the dictionary 
definition: Requiring a plaintiff to 
meet the dictionary definition 
makes no sense because no plain- 
tiff will or ever can produce such 
evidence. In a discrimination case, 
a plaintiff must prove that the de- 
fendant utilized an illegal criterion 
or relied on a stereotype, at least in 
part, in making an employment de- 
cision.®' The crucial question then 
is whether the decisionmaker based 
the employment decision on a dis- 
criminatory motive or intent.” The 
Supreme Court, in an opinion by 
Chief Justice Rehnquist, has recog- 
nized both that proof of discrimina- 
tory intent requires evidence con- 
cerning the decisionmaker’s state of 
mind and that “eyewitness” testi- 
mony as to the employer’s mental 
processes cannot exist as it is as 
impossible to acquire direct evi- 
dence of a “man’s state of mind” as 
it is to ascertain “the state of his di- 
gestion.” 

Yet, the traditional dictionary 
definition of direct evidence requires 
“testimony from a witness who ac- 
tually saw, heard or touched the sub- 
ject of interrogation” and “who can 
testify that they saw the acts done 
or heard the words spoken which 
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constituted the precise fact to be 
proved.”* To meet the dictionary defi- 
nition, “direct evidence” of an employ- 
ment decision would require an eye- 
witness who “saw or heard” the 
decisionmaker actually make the 
employment decision on an impermis- 
sible basis.® In other words, a plain- 
tiff would have to produce a testify- 
ing witness who saw or heard the 
decisionmaker decide that “I am fir- 
ing or not hiring or demoting plain- 
tiff based on an illegal criterion.” 
Only one person, the decision- 
maker, can offer direct evidence of 
his own state of mind.® Even the 
testimony of the decisionmaker’s 
out-of-court statements about the 
decisional process would be circum- 
stantial evidence of illegal discrimi- 
nation. Utilizing the dictionary 
definition, then, would relegate 
mixed-motives cases to situations in 
which the decisionmaker admitted 
in sworn testimony that he made an 
adverse employment decision 
against the plaintiff based on a pro- 
tected characteristic. As the Seventh 
Circuit has explained, requiring this 
type of evidence would effectively 
prohibit any plaintiff from ever pro- 
ducing sufficient mixed-motives evi- 
dence: 
[D]irect evidence does not require “a vir- 
tual admission of illegality.” It would 
cripple enforcement of the employment 
discrimination laws to insist that direct 
evidence take the form of an employer's 


statement to the effect that “I’m firing you 
because you're in a protected group.” 


As this is what the dictionary defi- 
nition requires, applying this stan- 
dard would eviscerate mixed-mo- 
tives cases. 

While Judge Tjoflat suggested 
four years ago that the 11th Circuit 
only articulated, but did not actu- 
ally apply, the dictionary definition, 
subsequent to Wright, as the follow- 
ing cases demonstrate, courts in the 
11th Circuit have rejected valid 
mixed-motives cases by applying the 
“dictionary definition” even when all 
the requirements of the three-prong 
standard were met: 

e Bonham v. Regions Mortgage, 
Inc., 129 F. Supp 2d 1315 (M.D. Ala. 
2001) (Thompson, J.): concluded that 
statement 1) by decisionmaker 2) 
that plaintiff was “getting real old” 
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3) made during plaintiff’s interview 
was not direct evidence because a 
further inference was required that 
decisionmaker actually relied on the 
expressed bias. 

¢ Gullatte v. Westpoint Sevens, 
Inc., 100 F. Supp. 2d 1315 (M.D. Ala. 
2000) (Albritton, C.J.): concluded 
that statement 1) by decision maker 
2) that “if you are late again, n__, 
I'll fire your ass” 3) made one day 
before plaintiff was fired was insuf- 
ficient because a further inference 
was required that plaintiff was fired 
based on race and not tardiness. 

© Copley v. Bax Global, Inc., 80 F. 
Supp. 2d 1342 (S.D. Fla. 2000): con- 
cluded that statement 1) by 
decisionmaker 2) that he “wanted to 
have a Hispanic in plaintiff’s posi- 
tion” because he “didn’t think that 
a blue-eyed blond-haired fellow 
would ever get along well in Latin 
America” and the company “needed 
a Latin manager ... to achieve any 
level of success” 3) concerning the 
position for which plaintiff was re- 
jected did not constitute direct evi- 
dence because an inference was re- 
quired that “management acted on, 
or were motivated by, their desire 
to have a Hispanic” in plaintiff’s po- 
sition. 

e Shook v. St. Bede School, 74 F. 
Supp. 2d 1172 (M.D. Ala. 1999) (Th- 
ompson, J): concluded that state- 
ment 1) by decisionmaker 2) that 
plaintiff was fired because he was 
“old and set in his ways” 3) which 
was made in response to why plain- 
tiff was fired “did not constitute evi- 
dence that [plaintiff] was fired be- 
cause he was too old.” 


Conclusion 

The recent Supreme Court deci- 
sion in Costa validates the reason- 
ing which Judge Tjoflat employed to 
develop the three-prong preponder- 
ance standard in Wright. Not only 
is this standard consistent with Su- 
preme Court guidance and 11th Cir- 
cuit precedent, but it will ensure 
that the district courts employ a 
uniform standard in evaluating 
whether a plaintiff has presented 
sufficient mixed-motives evidence. 
More importantly, adoption of this 
standard will avoid, as the Ninth 


Circuit observed about the inconsis- 
tent application of the “dictionary 
definition,” the danger of providing 
courts with “a veiled excuse to sub- 
stitute their own judgment for that 
of the jury.” Accordingly, courts in 
the 11th Circuit should adopt, as the 
11th Circuit previously did in an un- 
published decision,” the three- 
prong preponderance standard set 
forth by Judge Tjoflat in Wright for 
all mixed-motives discrimination 
cases. 
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USS. 228 (1989). 

5 Costa, 123 S.Ct. at 2150. 

6 42 U.S.C. §2000e-2(m) (emphasis 
added); see Costa, 123 S. Ct. at 2153-55. 

7 Td. at 2154. 

8 Id. (quoting Postal Serv. Bd. of Gov- 
ernors v. Aikens, 460 U.S. 711, 714 n.3 
(1983)). 

® See 42 U.S.C. §12117(a). 

10 29 U.S.C. §623(a). 

1! Lisa J. Banks & Debra S. Katz, A Pre- 
Employee Trend, Nav’L. L.J., Aug. 4, 
2003, at S7 (explaining that whether 
Costa applies to the ADEA or the retali- 
ation provisions is still an open ques- 
tion). 

2 Costa, 123 S. Ct. at 2155 (O’Connor, 
J. concurring). 

18 Td, at 2155 n.3. 

4 Marcia Coyle, High Court Gives 
Workers A Win, Nav’. L.J., Jun.16, 2003, 
at 13; see Banks & Katz, supra note 11, 
at S7. 

15 B.g., Read v. BT Alex Brown, Inc., No. 
02-10191, 2003 WL 21754966,*6 (5th 
Cir. Jul. 30, 2003) (requiring the evi- 
dence to be “direct and unambiguous, al- 
lowing a reasonable jury to conclude 
without any inferences or presumptions 
that age was an impermissible factor in 
the decision to terminate the employee”) 
Brown v. Packaging Corp. of America, 
No. 01-5864, 2003 WL 21738975, *3 (6th 
Cir. Jul. 29, 2003) (concluding that cir- 
cumstantial evidence was insufficient 
mixed-motives evidence in a ADEA 
case); Venturelli v. ARC Community 
Servs., Inc., No. 02-2294, 2003 WL 
21659465 (7th Cir. Jul. 16, 2003) (con- 
cluding that a “direct evidence” case 
under the PDA must be “without reli- 
ance on inference or presumption” and 
“essentially requires an admission by 
the decision-maker that his actions were 
based upon the prohibited animus”); 
Creason v. Seaboard Corp., 263 F. Supp. 
2d 1297, 1306 (D. Kan. 2003) (rejecting 
circumstantial evidence as sufficient 


evidence for a mixed-motives case un- 
der the ADEA). But see Knutson v. AG 
Processing, Inc., No. C01-3015-MWB, 
2003 WL 21748610, *23-24 (N.D. Iowa 
Jul. 28, 2003) (applying the rationale of 
Costa to a mixed-motives case under the 
ADA). 

16 Pennington v. City of Huntsville, 261 
F.3d 1262, 1269 (11th Cir. 2001) (Title 
VII retaliation claims); Lewis v. YMCA, 
208 F.3d 1303, 1305 (11th Cir. 2000) 
(ADEA retaliation claims). 

 E.g. Bituin v. Supervalu, Holdings, 
Inc., No. 01-CV-2276, 2003 WL 
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21757852, *2 (C.D. Ill. Jul. 28, 2003) (ex- 
plaining in a Title VII case, that “[d]irect 
evidence of discrimination is evidence 
[consisting of] an acknowledgment of the 
employer’s discriminatory intent with- 
out relying on any inference”); Donelson 
v. City of Chicago, No. 02 C 2939, 2003 
WL 21544238, * 5 (N.D. Ill. Jul. 8, 2003) 
(explaining that when there is “no di- 
rect evidence of discrimination” then 
“the burden-shifting methodology” is 
used); Addison v. Wal-Mart Stores, Inc., 
No. Civ.1:02CV00333, 2003 WL 
21479182, *2 (M.D.N.C. Jun. 23, 2003) 
(explaining that because plaintiff 
“lacked direct evidence” evaluation of 
her Title VII claims “must satisfy” the 
presumption method); Sweet v. Mulberry 
Lutheran Home, No. IP02-0320-C-H/K, 
2003 WL 21525058, *3 (S.D. Ind. Jun. 
17, 2003) (explaining plaintiff “could 
prove his discrimination claim under 
Title VII either by presenting direct evi- 
dence of prohibited discrimination or by 
relying on the indirect, ‘burden-shifting’ 
method of proof”). 

18 Wright, 187 F.3d at 1289. 

19 See id. 

20 Td. at 1290. 

2 Td. at 1291; see also St. Mary’s Honor 
Cent. v. Hicks, 509 U.S. 502, 506 (1993) 
(“Establishment of the prima facie case 
in effect creates a presumption that the 
employer unlawfully discriminated 
against the employee.”). These elements 
consist of evidence that 1) an adverse 
employment action was taken against 
plaintiff, 2) plaintiff was qualified for the 
position, and 3) different treatment was 
given to someone else who does not have 
the relevant personal characteristic (i.e., 
race, sex, age). While the McDonnell 
Douglas court expressed that a plaintiff 
“must be a member of” a protected class, 
Title VII’s protections have been ex- 
tended to all persons and the ADEA now 
protects all persons over 40. Jd. at 1290 
n.3 (citing McDonald v. Sante Fe Trail 
Transp. Co., 427 U.S. 273, 278-80 (1976), 
and O’Connor v. Consolidated Coin Ca- 
terers Corp., 517 U.S. 308, 312 (1996)). 

°3 Swierkiewicz v. Sorema N. A., 534 
U.S. 506, 510 (2002) (explaining that the 
prima facie case raises “an inference of 
discrimination”); Texas Dep’t of Cmty. 
Affairs v. Burdine, 450 U.S. 248, 254 n.7 
(1981) (explaining that the prima facie 
case permits the trier of fact “to infer 
the fact at issue”). 

*4 Hicks, 509 U.S. at 506 (citing 1 D. 
Louisell & C. Mueller, Federal Evidence 
§67, at 536 (1977)). 

°° Wright, 187 F.3d at 1293. 

6 Td. at 1293-94. 

*7 Id. at 1295-1300. While Judge Tjoflat 
expressly stated that he did not discuss 
“every case discussing ‘direct evidence” 
and merely attempted to cover “a sub- 
stantial and representative portion” of 
those cases, he listed the additional 
cases and noted that they were consis- 
tent with his conclusion. Jd. at 1295 
n.10. 

8 Td. at 1294. 


3° Id. (quoting Carter v. Three Springs 
Residential Treatment, 132 F.3d 635, 641 
(11th Cir. 1998) and citing Caban- 
Wheeler v. Elsea, 904 F.2d 1549, 1555 
(11th Cir. 1990)). 

31 Td. at 1294. 

32 Td. at 1298, 1300. 

33 Td. at 1300. 

34 Compare id.at 1301 (quoting United 
States Postal Serv. v. Aikens, 460 U.S. 
711, 716 (1983), and citing Holland v. 
United States, 348 U.S. 121, 139-40 
(1954)), with Costa, 123 S. Ct. at 1253- 
54. 

35 Td. at 1300-01, 1302. 

36 Subsequent to Wright, 11th Circuit 
cases have generally only cited only the 
dictionary definition. E.g., EEOC v. Joe’s 
Stone Crabs, 296 F.3d 1265, 1272 (11th 
Cir. 2002) (articulating the dictionary 
definition). Some cases have articulated 
the preponderance definition, but have 
still applied the dictionary definition. 
For example, the court in Damon v. 
Fleming Supermarkets of Florida, Inc., 
196 F.3d 1354 (11th Cir. 1999), defined 
direct evidence as “evidence which re- 
flects ‘a discriminatory . . . attitude cor- 
relating to the discrimination . . . com- 
plained of by the employee.” Jd. at 1358 
(quoting Three Springs Residential 
Treatment, 132 F.3d at 641). However, 
the Damon court actually applied the 
dictionary definition and rejected plain- 
tiffs’ “direct evidence” by explaining that 
the evidence is merely “probative cir- 
cumstantial evidence” because “it does 
not directly establish that [the 
supervisor’s] termination were moti- 
vated by age bias.” Jd. at 1359 n.1. Like- 
wise, in Bass v. Board of County Com- 
missioners, 256 F.3d 1095 (11th Cir. 
2001), an entirely different panel con- 
cluded, consistent with Wright, that an 
affirmative action plan “constitutes di- 
rect evidence of discrimination if there 
is sufficient circumstantial evidence to 
permit a jury reasonably to conclude the 
employer acted pursuant to the plan.” 
Id. at 1111. Yet, in evaluating another 
piece of direct evidence, the Bass court 
required direct evidence to consist of 
evidence “without inference or presump- 
tion.” Jd. at 1105. 

37 80 F. Supp. 2d 1342, 1348 (S.D. Fla. 
2000); see Bates v. Variable Annuity Life 
Ins. Co., 200 F. Supp. 2d 1375, 1381 n.3 
(N.D. Ga. 2002) (rejecting “Judge 
Tjoflat’s opinion” because it was “not the 
law of the Eleventh Circuit” and “sub- 
sequent decisions have not followed it”); 
Ferrell v. Masland Carpets, Inc., 97 F. 
Supp. 2d 1114, 1122 n.11(S.D. Ala. 2000) 
(quoting Copley and rejecting Wright's 
analysis). 

38 Febres v. Challenger Caribbean Corp., 
214 F.3d 57, 60-61 (1st Cir. 2000) (ex- 
plaining the term direct evidence in an 
employment discrimination case refers 
to any comments that directly reflect dis- 
criminatory animus and bear squarely 
on the contested employment decision); 
Ostrowski v. Atl. Mut. Ins. Cos., 968 F.2d 
171, 181-82 (2d Cir. 1992) (squarely re- 
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jecting a requirement that a mixed-mo- 
tives case be proved only by 
noncircumstantial evidence); Hook v. 
Ernst & Young, 28 F.3d 366, 373 (3rd Cir. 
1994) (recognizing a mixed-motives case 
can be based on circumstantial evi- 
dence); White v. Fed. Express Corp., 939 
F.2d 157, 160 (4th Cir. 1991) (explain- 
ing that a plaintiff may carry its burden 
under Price Waterhouse “under ordinary 
principles of proof by any sufficiently 
probative direct or indirect evidence”); 
Miller v. Am. Family Mut. Ins., 203 F.3d 
997, 1005 & n.5 (7th Cir. 2000) (conclud- 
ing that “either direct or circumstantial” 
evidence could establish a mixed-mo- 
tives case); Stacks v. Southwestern Bell 
Yellow Pages, 996 F.2d 200, 202 n.1 (8th 
Cir. 1993) (concluding “there is no re- 
striction on the type of evidence”—di- 
rect or circumstantial—“a plaintiff may 
produce to demonstrate that an illegiti- 
mate criterion was a motivating factor 
in the challenged employment deci- 
sion”); Kenworthy v. Conoco, Inc., 979 
F.2d 1462, 1471 n.5 (10th Cir. 1992) (ex- 
plaining that Price Waterhouse applies 
to circumstantial evidence which ad- 
equately demonstrates that an improper 
factor was a substantial motivation in 
the challenged decision); Thomas v. Na- 
tional Football League Players Ass’n, 131 
F.3d 198, 204-05 (D.C. Cir. 1997) (noting 
that the evidence in Price 
Waterhouse was circumstantial and “the 
decision to shift the burden of persua- 
sion properly rests upon the strength of 
the plaintiff’s evidence of discrimina- 
tion, not the contingent methods by 
which that evidence is adduced”) vacated 
on other grounds, No. 96-7242, 1998 WL 
1988451, *5-7 (D.C. Cir. 1998) (reaffirm- 
ing that a mixed methods case does not 
require direct evidence and concluding 
that the “few circuits that have taken 
Justice O’Connor’s use of the word ‘di- 
rect’ to mean non-inferential or non-cir- 
cumstantial have misread her concur- 
ring opinion and misconstrued the rule 
of law to be drawn from Price 
Waterhouse”). 

8° E.g., Costa,299 F.3d at 853 (relying 
on Wright, among other cases), aff'd, 123 
S.Ct. 2148 (2003); Hoffman v. Sebro Plas- 
tics, Inc., 108 F. Supp. 2d 757, 768-71 
(E.D. Mich. 2000) (relying on Wright ex- 
tensively to conclude that “purely cir- 
cumstantial evidence [can] constitute 
sufficient ‘direct’ evidence of discrimina- 
tion”). Cf Wallace v. Methodist Hosp. 
Sys., 85 F. Supp. 2d 699, 710 (S.D. Tex. 
2000) (describing Wright as engaging “in 
a thorough and scholarly analysis of the 
varying definitions of ‘direct evidence’ 
of employment discrimination”). 

*° Coyle, supra note 14, at 13. 

“1 See Taylor v. Runyon, 175 F.3d 861 
(11th Cir. 1999); Haynes v. W.C. Caye & 
Co., 52 F.3d 928 (11th Cir. 1995); Bass, 
256 F.3d at 1104. The Bass court only 
found that an affirmative action plan, 
not the other statements constituted 
direct evidence. Bass, 256 F.3d at 1111. 
Interestingly, Judge Tjoflat was on the 
Haynes panel. 
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* Hazelwood Sch. Dist. v. United 
States, 433 U.S. 299, 307-308 (1977); see 
Bernard v. Gulf Oil Corp., 841 F.2d 547, 
568 (5th Cir. 1988) (explaining that 
“[s]tatistics establishing a great dispar- 
ity” between treatment of different races 
“may alone justify an inference of dis- 
criminatory motive”); see also Vill. of 
Arlington Heights v. Metro. Hous. De- 
velop. Corp., 429 U.S. 252, 266 (1977) (ex- 
plaining that intentional discrimination 
may be found based on statistical pat- 
tern). 

43 Smith v. Horner, 839 F.2d 1530, 1537 
(11th Cir. 1988); see Bernard, 841 F.2d 
at 568 (explaining that statistical proof 
allows the fact-finder to draw an infer- 
ence of discriminatory intent). 

4 Costa, 123 S.Ct. at 2154 (quoting in 
part Aikens, 460 US. at 714 n.3). 

“5 Td. (quoting Rogers v. Missouri Pa- 
cific R. Co., 352 U.S. 500, 508 n.17 
(1957)). 

46 E.g. Chapman v. AI Transport, 229 
F.3d 1012, 1024 (11th Cir.2000) (en banc) 
(applying standards of Title VII to the 
ADEA); see also Pennington v. City of 
Huntsville, 261 F.3d 1262, 1269 (11th 
Cir. 2001) (explaining that “the other all 
other circuits that have considered the 
issue” have likewise agreed). 

47 490 U.S. 228 (1989). 

48 Fernandes v. Costa Bros. Masonry, 
Inc., 199 F.3d 572, 580 (1st Cir. 1999) 
(making this observation); see Three 
Springs Residential Treatment, 132 F.3d 
at 641 (noting that the 11th Circuit 
adopted Justice O’Connor’s burden of 
proof analysis in Haynes, 52 F.3d at 931 
n.8). 

49 Marks v. United States, 430 U.S. 188, 
193 (1977). 

50 While defendant Price Waterhouse 
argued that the evidenced proffered by 
the plaintiff was merely “discrimination 
in the air,” a majority of the justices 
clearly rejected such a contention, and 
agreed that such evidence constituted 
“discrimination brought to the ground 
and visited upon’ an employee.” Price 
Waterhouse, 490 U.S. at 251. 

51 Price Waterhouse, 490 U.S. at 247 
n.12, 650. 

at 261. 

53 Td. at 278 (O’Connor, J. concurring). 

55 Compare Price Waterhouse, 490 U.S. 
at 277, 278 with Wright, 187 F.3d at 
1293. 

56 Local Union 48 Sheet Metal Workers 
v. S.L. Pappas & Co., 106 F.3d 970, 975 
(11th Cir. 1997); United States uv. 
Woodard, 938 F.2d 1255, 1258 (11th Cir. 
1991) (“The law in this circuit is em- 
phatic that only a decision by this court 
sitting en banc or the United States 
Supreme Court can overrule a prior 
panel decision”). 

57 Three-Springs Residential Treat- 
ment, 1382 F.3d at 641; see Caban- 
Wheeler, 904 F.2d at 1555 (“[D]irect evi- 
dence relates to actions or statements 
of an employer reflecting a discrimina- 
tory intent relating to the discrimina- 
tion or retaliation complained of by the 


employee”), abrogated on other grounds, 
St. Mary’s Honor Center v. Hicks, 509 
U.S. 502 (1993), and on appeal after re- 
mand, 71 F.3d 837, 843 (11th Cir. 1996) 
(determining the evidence constituted 
sufficient “direct evidence”); Hill v. Met- 
ropolitan Atlanta Rapid Transit Auth., 
841 F.2d 1533, 1539 (11th Cir. 1988) (ex- 
plaining direct evidence consists of “ac- 
tions or remarks by the employer reflect- 
ing a discriminatory attitude”), amended 
on other grounds, 848 F.2d 1522 (11th 
Cir. 1988); Connor v. Fort Gordon Bus 
Co., 761 F.2d 1495, 1499 (11th Cir. 1985) 
(stating direct evidence consists of “dis- 
criminatory statements by the em- 
ployer”); Bell v. Birmigham Linen Servs., 
715 F.2d 1552 (11th Cir. 1983) (describ- 
ing direct evidence as consisting of “tes- 
timony that the defendant acted with a 
discriminatory motive”). Even after 
Wright, another panel of the 11th Cir- 
cuit defined direct evidence as “evidence 
which reflects ‘a discriminatory attitude 
correlating to the discrimination or re- 
taliation complained of by the employee.’ 
... In other words the evidence must 
indicate that the complained-of employ- 
ment discrimination was motivated by 
the decisionmaker’s ageism.” Damon v. 
Fleming Supermarkets, 196 F.3d 1354, 
1358-59 (11th Cir. 1999). 

°° In Bell, the 11th Circuit explained 
that establishing a mixed-motives case 
required evidence “that the defendant 
acted with a discriminatory motive, and 
the trier of fact accepts this testimony.” 
715 F.2d at 1557. The Bell court con- 
cluded that evidence consisting of testi- 
mony by the plaintiff and by the union 
representative that the decision maker 
stated that he made the adverse employ- 
ment decision—forbidding a woman to 
be employed in the washroom—“because 
if she were allowed in, all women would 
want to enter” was “highly probative 
evidence’of illegal discrimination” and 
constituted a sufficient mixed-motives 
case. Id. Subsequent cases repeatedly— 
at least until the mis-introduction of the 
“dictionary definition” and afterwards 
intermittently—made similar findings. 
E.g., Sennello v. Reserve Life Ins. Co., 872 
F.2d 393, 395 (11th Cir. 1989) (finding 
statements were “direct evidence” be- 
cause they “were clearly made in an 
employment context and not “facially 
neutral”); Thompkins v. Morris Brown 
Coll., 752 F.2d 558, 563 n.11 (11th Cir. 
1985) (finding employer’s statements 
based on an illegal criterion concerning 
the employment decision constituted 
“direct evidence”); Miles v. MNC Corp., 
750 F.2d 867, 870 (11th Cir. 1985) (find- 
ing that discriminatory statements by 
the decisionmaker constituted direct 
evidence). In fact, the 11th Circuit held 
that direct evidence could consist of dis- 
criminatory attitudes unrelated to the 
particular employment decision. EEOC 
v. Beverage Canners, 897 F.2d 1067, 1071 
(11th Cir. 1990). 

59 Lee v. Russell County Bd. of Educ., 
684 F.2d 769, 774 (11th Cir. 1982); Bell, 
715 F.2d at 1556-57. 


60 Td. at 1526 n.6. 

61 Price Waterhouse, 490 U.S. at 251. 

62 Td. All of the justices agreed on this 
point. See id. at 294 (Kennedy, J. dissent- 
ing, joined by Scalia, J. and Rehnquist, 
C.J.) (“The ultimate question in every 
individual disparate treatment case is 
whether discrimination caused the par- 
ticular decision at issue.”); see also 
Aikens, 460 U.S. at 714 (explaining that 
the ultimate question is “whether the 
defendant intentionally discriminated 
against the plaintiff”). 

63 Aikens, 460 U.S. at 716; see also 
Abilene Sheet Metal v. NLRB, 619 F.2d 
332, 338 (5th Cir. 1980) (“The state of 
mind of company officials who make the 
[employment decision] . . . reflect the 
company’s motive to discharge.”). 

64 BLack’s Law Dictionary 414 (5th ed. 
1979); Joun H. Wicmore, A StupDENT’s 
TEXTBOOK OF THE LAW OF EVIDENCE 38 
(1935). 

65 United States v. Henderson, 693 F.2d 
1028, 1031 (11th Cir. 1983) (defining di- 
rect evidence “as when a witness testi- 
fies as to the fact being asserted on the 
basis of his or her personal knowledge 
of the fact”). 

66 United States v. Garber, 589 F.2d 843, 
849 n.8 (5th Cir. 1979) (explaining that 
another witness cannot offer direct evi- 
dence of another person’s state of mind; 
only that person can provide direct evi- 
dence of his own state of mind), rev'd on 
other grounds, 607 F.2d 92 (5th Cir. 
1979) (en banc); e.g., Damon, 196 F.3d 
at 1359 (finding decisionmaker’s out-of- 
court statement concerning the employ- 
ment decision was not direct evidence 
because it required an inference about 
the decisionmaker’s actual motivation). 

87 Abiline Sheet Metal, 619 F.2d at 339 
(explaining the only real direct evidence 
of defendant’s discriminatory motive is 
from the defendant’s own “probably seif- 
serving testimony”); e.g., Damon, 196 
F.3d at 1359 (concluding even an out-of- 
court admission did not qualify as direct 
evidence). 

68 Sheehan v. Donlen Corp., 173 F.3d 
1039, 1044 (7th Cir. 1999). 

6° Costa, 299 F.3d at 853. 

7 Shelley v. Magic Living Homes, Nos. 
99-14619 & 99-14888, slip. op. at 10-11 
(11th Cir. Nov. 30, 2001) (per curiam) 
(available as D.E.# 235 in the Northern 
District of Florida, No. 98-CV-320). 
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Trlal Lawyers Forum 


Motions to Strike Sham Pleadings and Summary 
Judgment Motions: Is There a Difference? 


n out-of-state lawyer is 

on the phone. One of his 

clients has been sued in 

Florida and he needs lo- 
cal counsel to help file a response. 
He assures you that the complaint’s 
factual allegations are demonstra- 
bly false and tells you that he wants 
to move for summary judgment as 
soon as possible. In an effort to im- 
press, you tell him about Florida’s 
idiosyncratic “sham pleadings” rule, 
Florida Rule of Civil Procedure 
1.150.' You explain that, in Florida, 
a summary judgment motion is not 
the only vehicle for challenging the 
factual support of your opponent’s 
case; you can also move to strike as 
sham. 

Invariably, out-of-state counsel’s 
response upon learning about mo- 
tions to strike sham pleadings is, 
“How is that different from a sum- 
mary judgment motion and why is 
it better for my client?” More often 
than not, the truth is that there is 
no real difference between the two 
and, to the extent there is a differ- 
ence, your client may be better 
served by an old fashioned sum- 
mary judgment motion. 

First, the similarities. The filing 
of neither motion automatically 
spares you or your client any of the 
costs and aggravation associated 
with having to litigate the matter. 
Neither a motion to strike sham 
pleading nor a motion for summary 
judgment excuses your obligation to 
respond to the complaint pursuant 
to Rule 1.140. Likewise, neither 
motion excuses your obligation to 
respond to discovery. Of course, you 
are always free to move for a stay 


by Sean R. Santini 


More often than not 
there is no real 
difference between 
the two and, to the 
extent there is a 
difference, your 
client may be better 
served by an old 
fashioned summary 
judgment motion. 


of your obligations based on the 
pendency of your motion. But that 
is true regardless of whether your 
motion is one to strike or for sum- 
mary judgment. 

The two motions are similar in 
another respect: they require essen- 
tially the same burden of proof. 
True, summary judgment motions 
require a showing that there be “no 
genuine issues as to any material 
fact,”* whereas motions to strike 
sham pleadings require a showing 
that the pleading is “a mere pre- 
tense, set up in bad faith and with- 
out color of fact,”* or that it is “in- 
herently false and, based on plain 
or conceded facts, clearly known to 
be false at the time the pleading 
was made.” As articulated, the two 
burdens seem to be quite different. 
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The Florida Supreme Court, how- 
ever, has held that such is not the 
case and that motions to strike 
sham pleadings are subject to the 
same burden of proof as summary 
judgment motions.’ 

These basic similarities notwith- 
standing, there are some differences 
between the two motions—differ- 
ences which may make it preferable 
to eschew a motion to strike as 
sham and pursue instead a motion 
for summary judgment. First, a mo- 
tion to strike sham pleading re- 
quires the court to conduct a full- 
blown evidentiary hearing that may 
include the taking of live testi- 
mony.® In effect, Rule 1.150 seems 
to contemplate a mini-trial without 
the benefit of discovery.’ This may 
not be a problem if you have air- 
tight proof that the complaint is 
false. Nonetheless, you are now in 
the world of surprise witnesses, 
never-seen-before documents, and 
changed recollections. 

Summary judgment motions, on 
the other hand, can be much tidier. 
For one thing, they do not require 
an evidentiary hearing with the 
taking of live testimony. Indeed, 
Rule 1.510(c)’s text suggests that a 
summary judgment hearing should 
not be a mini-trial; rather, it should 
be limited to a consideration of the 
“pleadings, depositions, answers to 
interrogatories, and admissions on 
file together with [any] affidavits.” 

As a movant, the more limited 
hearing contemplated by the sum- 
mary judgment rule has two things 
to commend it. First, by being more 
circumscribed, it is easier to control 
(read, easier to account for what 
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your opponent may do). Second, the 
limited summary judgment hearing 
probably will take less time than the 
evidentiary hearing required on a 
motion to strike sham pleading and, 
therefore, may actually be heard 
sooner, despite the 20-day notice 
requirement for summary judgment 
motions imposed by Rule 1.510(c).° 
It is certainly not a given that your 
motion to strike sham pleading will 
be heard sooner than a promptly 
filed summary judgment motion (an 
often heard justification for the fil- 
ing of the former). 

Even if heard sooner, there is no 
guarantee that a sham pleading mo- 
tion will bring the case to a close. 
To be sure, if a motion to strike sham 
pleading is granted, the court may 
enter a default and a summary judg- 
ment on the merits for your client.° 
The court, however, does not have 
to do so.'° The court may instead 
allow your opponent to file an 
amended pleading, one that ad- 
dresses the points raised in your 
motion to strike as sham.'! Just 
think, all that work and all you have 
accomplished is to educate your op- 
ponent on the weaknesses of his 
case. 

If your opponent’s case is a 
shameless fabrication, pure fantasy, 
you probably will not be all that 
troubled by the fact that your oppo- 
nent was granted leave to amend 
following the granting of your mo- 
tion to strike as sham. For one, the 
specter of personal sanctions under 
F.S. §57.105(1) may be enough to 
deter opposing counsel from filing 
an equally groundless amended 
pleading.’ Also, if your opponent’s 
case is pure fantasy, there is prob- 
ably precious little he or she can do 
to keep the amended pleading from 
suffering the same fate as the ini- 
tial pleading. However, in the event 
your opponent’s case falls some- 
where short of “pure fantasy,” a sec- 
ond bite at the apple may be all that 
is needed to keep the case alive. 

Summary judgment motions, on 
the other hand, ought not provide 
your opponent with this second bite 
at the apple.’ Rule 1.510(c) is clear, 
if you win on your summary judg- 
ment motion, you are entitled to a 


judgment “forthwith.” No second 
chances for your opponent. This hav- 
ing been noted, you should be aware 
that the court has broad discretion 
to grant your opponent leave to 
amend following the filing of, but 
prior to a hearing on, your summary 
judgment motion." Indeed, in some 
circumstances the court may allow 
your opponent leave to amend after 
the granting of your summary judg- 
ment motion.'® Those circum- 
stances, however, seem to be the 
exception, not the rule. Thus, as a 
general matter, your summary judg- 
ment motion should bring finality 
to your case, whereas your motion 
to strike sham pleading may not. 
Getting back to the out-of-state 
lawyer on the phone and his ques- 
tion about motions to strike sham 
pleadings, you answer: “By and 
large, it’s the same as a summary 
judgment motion and it probably 
won't make a difference to your cli- 
ent whether we file one or the other. 
All else being equal, I prefer sum- 
mary judgment motions.” In saying 


so, you will be echoing the senti- 
ments of those who drafted Florida’s 
rule on motions to strike sham 
pleadings: “The falseness of mate- 
rial determinative matter is prob- 
ably better determined by motion 
for summary judgment and in accor- 
dance with the rules pertaining to 
such a motion, in order to obtain a 
final judgment.” 

Which raises the question, why 
does Florida even have a rule on 
striking sham pleadings? Is it nec- 
essary? The Federal Rules of Civil 
Procedure do not have a similar rule 
and, yet, our federal courts seem to 
do just fine in disposing of factually 
groundless cases. Why not simply do 
away with Rule 1.150 and have all 
factual challenges to a complaint 
analyzed under the rubric of a Rule 
1.510 summary judgment motion? 
Those cases involving “inherently 
false” allegations—the pure fantasy 
cases—can be dealt with on a mo- 
tion for sanctions pursuant to FS. 
§57.105, following the entry of sum- 
mary judgment. 
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On the other hand, why bother 
doing away with Rule 1.150? Al- 
though somewhat duplicative, the 
rule harms nobody. Besides, it gives 
us Florida lawyers a chance to show 
off our knowledge of Florida proce- 
dural law. O 


1 “Tf a party deems any pleading or 
part thereof ... to be a sham, that party 
may move to strike the pleading or part 
thereof before the cause is set for trial 
and the court shall hear the motion, tak- 
ing evidence of the respective parties, 
and if the motion is sustained, the plead- 
ing to which the motion is directed shall 
be stricken.” Fa. R. Civ. P. 1.150(a). 

? Fra. R. Civ. P. 1.510(c). 

3 Yunger v. Oliver, 803 So. 2d 884, 886 
(Fla. 5th D.C.A. 2002), citing Ader v. 
Temple Ner Tamid, 339 So. 2d 268, 270 
(Fla. 3d D.C.A. 1976). 


* Yunger, 803 So. 2d at 886, citing 
Menke v. Southland Specialties Corp., 
637 So. 2d 285 (Fla. 2d D.C.A. 1994). See 
also St. John’s Med. Plans, Inc. v. Physi- 
cian Corp. of America, 711 So. 2d 1329, 
1331 (Fla. 3d D.C.A. 1998). 

5 Meadows v. Edwards, 82 So. 2d 733, 
735 (Fla. 1955) (“In order to justify the 
striking of a pleading for being sham or 
false it must be shown to be so undoubt- 
edly false as not to be subject to a genu- 
ine issue of fact. The motion should be 
tested by the same standards as a mo- 
tion for summary judgment .... A mo- 
tion to strike a pleading as false should 
not be granted under the circumstances 
when a motion . . . for a summary judg- 
ment could not properly be granted.”) 

® “Rule 1.150(a) contemplates a full 
evidentiary hearing[.]” Furst uv. 
Blackman, 744 So. 2d 1222, 1224 (Fla. 
4th D.C.A. 1999). 

7 But see Meadows, 82 So. 2d at 735 
(“A hearing on a motion to strike plead- 
ings, or on a motion for summary judg- 
ment is not to try the issues, but to de- 
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termine whether there are any genuine 
issues to be tried.”). 

8 “The motion [for summary judgment] 
shall state with particularity the 
grounds upon which it is based and the 
substantial matters of law to be argued 
and shall be served at least 20 days be- 
fore the time fixed for the hearing.” FLa. 
R. P. 1.510(c). 

R. Civ. P. 1.150(a) (“Default and 
summary judgment on the merits may be 
entered in the discretion of the court.”) 

11 Fra. R. Civ. P. 1.150(a) (“ or the court 
may permit additional pleadings to be 
filed for good cause shown.”). 

” This statute reads, in part: “Upon the 
court’s initiative or motion of any party, 
the court shall award a reasonable 
attorney’s fee to be paid to the prevail- 
ing party in equal amounts by the los- 
ing party and the losing party’s attor- 
ney on any claim or defense at any time 
during a civil proceeding or action in 
which the court finds that the losing 
party or the losing party’s attorney knew 
or should have known that a claim or 
defense when initially presented to the 
court or at any time before trial: (a) Was 
not supported by the material facts nec- 
essary to establish the claim or defense; 
or(b) Would not be supported by the ap- 
plication of then-existing law to those 
material facts.” 

18 Fra. R. Crv. P. 1.510(c) (“The judg- 
ment sought shall be rendered forthwith 
if... there is no genuine issues as to 
any material fact.”). 

14 See Dimick v. Ray, 774 So. 2d 830, 
832-33 (Fla. 4th D.C.A. 2000) (“Amend- 
ments should be liberally granted, par- 
ticularly when the motion is made prior 
to the hearing on a motion for summary 
judgment.”); Plyser v. Hados, 388 So. 2d 
1284, 1285 (Fla. 3d D.C.A. 1980) (“leave 
to amend should be freely given, particu- 
larly where . . . the party seeks amend- 
ment at or before a hearing on a motion 
for summary judgment”). 

15 See Cardona v. Benton Express, Inc., 
804 So. 2d 505, 507 (Fla. 3d D.C.A. 2001) 
(noting that a party may, with leave of 
court, amend a pleading after a ruling 
on asummary judgment motion, but not 
if doing so would inject a new cause of 
action into the case). See also Skilled 
Srus. Corp. v. Reliance Ins. Co., 763 So. 
2d 1092, 1093 (Fla. 4th D.C.A. 1999). 

16 Fia. R. Civ. P. 1.150, Authors’ Com- 
ments (1967). 
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The New York (and Other States) Death Tax Trap 


t is no secret that more people 

retire to Florida than any 

other state. Indeed, Florida’s 

population increased by ap- 
proximately 340,000 people be- 
tween July 1, 2001, and July 1, 
2002.' Many individuals who move 
to Florida from another state be- 
come Florida residents, but keep a 
home in their former state as a sec- 
ondary residence. These individu- 
als are often referred to as “snow- 
birds.” Our “snowbirds” (or their 
estates) may be in for a very un- 
pleasant surprise if they own real 
estate or tangible personal property 
in their “former” states. 

Most practitioners and estate 
planning clients are aware of the 
changes made to the estate tax ex- 
emption and estate tax rates in the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001 
(EGTRRA), as well as the creation 
of a carry over basis regime in 2010 
and sunset of these provisions in 
2011. 

Another significant, but rarely 
spoken about, change made by 
EGTRRA to the estate tax provi- 
sions of the Internal Revenue Code 
of 1986, as amended, was the phase- 
out and eventual repeal of the state 
death tax credit (SDTC) provided 
under Code §2011. Prior to 
EGTRRA, a credit was allowed 
against the Federal estate tax for 
any estate, inheritance, legacy, or 
succession taxes (“death taxes”) ac- 
tually paid to any state or the Dis- 
trict of Columbia with respect to 
any property included in a 
decedent’s gross estate.* The maxi- 
mum allowable credit for state 
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death taxes was determined under 
a graduated rate table; the top rate 
was 16 percent.‘ Pursuant to 
EGTRRA, the SDTC was reduced by 
the following percentages: 25 per- 
cent in 2002, 50 percent in 2003, 
and 75 percent in 2004.° In 2005, 
the SDTC is repealed and a new 
deduction for death taxes actually 
paid will apply.® 

While the replacement of the 
SDTC with a deduction received 
relatively little attention, as com- 
pared to the increase in the exemp- 
tion and decrease in the maximum 
estate tax rate, for Florida residents 
who own real or tangible personal 
property in another state, such as 
New York, this change in the law 
could result in additional estate tax 
being owed to the state in which 


such property is situated. This ar- 
ticle discusses the imposition of 
such estate tax. While the article 
focuses on New York state, a major- 
ity of northern states either have 
or are contemplating a death tax in- 
dependent of the federal estate tax. 
The accompanying chart summa- 
rizes the laws regarding death 
taxes (estate and inheritance 
taxes), including pending legisla- 
tion, in a sampling of states where 
Florida snowbirds commonly seem 
to have second homes.’ 


Northern Death 
Taxes—A Primer 

There are two types of death 
taxes: estate taxes and inheritance 
taxes. Estate taxes are based upon 
the gross estate of the decedent less 
allowable deductions. With the ex- 
ception of marital and charitable 
bequests, estate taxes are not de- 
pendant upon the identity of the 
recipient. Most states that have an 
estate tax “pick up” the SDTC 
amount which is allowed as an off- 
set to the Federal estate tax.* Pres- 
ently, 26 states are coupled with the 
Federal SDTC which is being 
phased out. Other states determine 
their tax using the SDTC in effect 
before EGTRRA and, thus, are not 
affected by the phase-out of the Fed- 
eral SDTC. 

All states pick up the Federal 
SDTC, whether they are coupled or 
decoupled from the phase-out of the 
SDTC. In the 13 states imposing a 
separate inheritance tax (see chart 
for some of these states), the greater 
of the two taxes is paid.’ Although 
an inheritance tax is levied upon a 
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decedent’s property, its computation 
is determined by who receives the 
property. Heirs are classified as to 
their relationship to the decedent 
(e.g., spouses, ancestors, and lineal 
descendants, brothers and sisters 
and their lineal descendants, more 
remote heirs, and others) and sepa- 
rate exemptions and rates of tax are 
applied to each class of recipients. 
With some inheritance taxes, each 
class is aggregated in determining 
the exemption and rate. In other 
regimes, the exemption and rate 
may be determined on an individual 
basis. 

An inheritance tax is a tax on the 
decedent’s transmission of property, 
not upon the receipt of property by 
the beneficiary. Even though the 
amount of an inheritance tax may 
be computed with regard to the 
identity of the recipient, the primary 
liability for the inheritance tax be- 
longs to the estate of the decedent. 
If the assets comprising the estate 
are insufficient, then the recipient 
may have transferee liability. For 
example, if a Florida resident own- 
ing real and personal property en- 
tirely within Florida leaves a por- 
tion of his or her estate to a relative 
who resides in a state maintaining 
an inheritance tax, the recipient 
relative is not obligated to file and 
pay a tax upon the receipt of his in- 
heritance in his home state. 


Nonresident Estate Tax 

A northern state typically im- 
poses a nonresident estate tax on 
real and tangible personal property 
situated within the state. The iden- 
tity of such property having a tax 
situs in the northern state is usu- 
ally a straightforward matter, but 
may have twists in specific circum- 
stances. For example, many people 
consider a cooperative apartment to 
be real estate because, as a practi- 
cal matter, it is indistinguishable 
from a condominium. Yet a condo- 
minium under state law is an inter- 
est in real property, whereas a co- 
operative apartment is typically a 
stock ownership in a cooperative 
association coupled with a propri- 
etary lease for occupancy of the 
apartment. Accordingly, shares in a 


cooperative apartment are not real 
property for purposes of the New 
York estate tax.'° 

Another common situation is 
when an individual owns real prop- 
erty in the northern state, appar- 
ently in cotenancy with others be- 
cause that is the way title is held 
under the deed. However, the client 
and the cotenants operate the prop- 
erty under a written partnership 
agreement. Does the client own a 
nonresident interest in the real 
property by virtue of the deed or 
does the client possess an intangible 
asset (i.e., an interest in the part- 
nership)? In states that have 
adopted the Uniform Partnership 
Act, the answer should be “intan- 
gible asset, not ownership of realty.” 
New York, which has adopted the 
Uniform Partnership Act, deems the 
interest to be an intangible asset, 
rather than an interest in real prop- 
erty.'' Although the tax result may 
be favorable, a local title examiner 
seeing an apparent tenancy in com- 
mon by deed may request an estate 
tax release from the northern state 
for the estate of a deceased coowner. 
This will likely raise the character- 
ization issue with the northern state’s 
revenue authority. If real property is 
operated by a partnership, the real 
property should be titled in the name 
of the partnership. 

Another issue arises when north- 
ern real estate is subject to an agree- 
ment for deed whereby title is re- 
tained until the purchase price is 
paid. In this case, the issue is 
whether the decedent had an inter- 
est in the real estate or had there 
been equitable conversion of real 
estate ownership to the purchaser 
so that the decedent only had an 
intangible right to contract pay- 
ments? Northern states may differ 
on this issue. If northern real estate 
is sold, but a mortgage is retained 
to secure a note, is this a taxable 
interest in real estate or an intan- 
gible right to receive payments? A 
mortgage on real property in New 
York is an intangible asset even 
though New York real property may 
secure the payment of the note.” 
The result may be different in other 
states. 
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Estate Taxes 
in Decoupled State 

The most effective way to explain 
the potential estate tax liability for 
a Florida resident who owns real 
property in a decoupled state is by 
way of example. Assume a Florida 
resident dies with a taxable estate 
of $3 million, which, for purposes of 
simplicity, is also assumed to be the 
gross estate. The estate consists of 
northern realty worth $500,000, 
Florida realty and tangible personal 
property worth $300,000, and port- 
folio assets worth $2.2 million. It is 
also assumed that the northern 
state computes its estate tax using 
the SDTC under the law in effect 
prior to EGTRRA, but allows a $1 
million estate tax exemption 
amount.'’ It is further assumed that 
the northern state computes its resi- 
dent tax based upon a ratio, the 
numerator of which is the entire 
gross estate less real and tangible 
personal property outside of the 
northern state, and the denomina- 
tor of which is the gross estate. In 
this example, the resident percent- 
age is 90 percent ($3,000,000 - 
$300,000 = $2,700,000; $2,700,000/ 
$3,000,000 = 90%). Further assume 
that the northern state’s nonresi- 
dent tax is based upon a percentage, 
the numerator of which is the real 
and tangible personal property lo- 
cated in the northern state and the 
denominator of which is the gross 
estate. In our hypothetical, the non- 
resident percentage would be 16 2/ 
3 percent ($500,000/$3,000,000). 

If the decedent died in 2003, the 
federal estate tax (after the allow- 
able SDTC) would be $834,000. The 
allowable SDTC amount would be 
$91,000 due to the 50 percent reduc- 
tion under EGTRRA (the full SDTC 
in this case is $182,000). Of this 
amount, $30,333 ($182,000 x 16 2/ 
3%) would pass to the northern state 
under its nonresident estate tax, 
and Florida would take the balance 
of $60,667 ($91,000-$30,333). If the 
northern state could successfully 
assert that the decedent was a do- 
miciliary of their state and not 
Florida, then the northern state 
resident estate tax would be 
$163,800 ($182,000 x 90%), and the 
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Florida estate tax would be zero. 

If the decedent died in 2004, the 
northern state estate tax would not 
change ($30,333). However, 
Florida’s share of the tax would be 
reduced to $15,167 ($182,000 x 25% 
= $45,500; $45,500 - $30,333 = 
$15,167) because of the decreased 
allowable SDTC amount, and the 
Federal estate tax would be reduced 
to $659,500 because of the increased 
federal estate tax exemption 
amount ($1,500,000). 

In 2005, the federal estate tax ex- 
emption amount remains the same 
($1,500,000), but the remaining 
SDTC amount disappears and is 
replaced with a new deduction for 
state death taxes paid.'! The north- 
ern state would collect the same 
amount of tax ($30,333), Florida 
would lose its tax entirely, and the 
federal estate tax would actually in- 
crease to $680,743. 

In 2006 and subsequent years, the 
federal estate tax may be reduced 
by the increased federal estate tax 
exemption amount. Because Florida 
takes nothing, the focus of planning 
now becomes the nonresident estate 
tax ($30,333) or possible domicile 
assertions leading to a resident es- 
tate tax ($163,800). 


Effect of Mortgage 
of Northern Property 

When the northern realty is en- 
cumbered by a mortgage, the non- 
resident estate tax of the northern 
state can be artificially inflated. 
This is because the nonresident es- 
tate tax is based upon the value of 
the northern real estate in the 
“gross estate” as a ratio to the total 
gross estate. If the northern state 
ties its computations to the federal 
estate tax, then the amount of the 
northern real estate included in the 
nonresident computation is the 
gross value of the property, rather 
than the equity (gross value less the 
mortgage). In terms understandable 
to those who have prepared a fed- 
eral estate tax return (Form 706), 
the gross value of the real estate ap- 
pears on Schedule A (or Schedule G 
if the real estate is owned by a re- 
vocable trust) and the mortgage 
liability appears as a deduction from 


the gross estate on Schedule L of the 
federal estate tax return. 

Using the prior example, assume 
that the real estate located in the 
northern state is worth $800,000 
and is subject to a mortgage of 
$300,000. The taxable estate is still 
$3 million as in the prior example. 
However, the northern state non- 
resident percentage increases from 
16 2/3 percent to approximately 24 
1/4 percent ($800,000/$3,300,000), 
and the nonresident tax increases 
from $30,333 to $44,121 ($182,000 
x 24 1/4%). 

The larger the northern mortgage, 
the larger the nonresident northern 
tax based on the percentage of the 
gross value of the real estate to the 
gross estate. For example, assume 
the northern realty in the hypotheti- 
cal was worth $5 million with a $4.5 
million mortgage. The northern non- 
resident percentage would increase 
to 66 2/3 percent ($5,000,000/ 
$7,500,000), and the nonresident es- 
tate tax would increase to $121,333 
($182,000 x 66 2/3%). In this example, 


the nonresident estate tax is equal to 
almost 25 percent of the equity in the 
property. Conceivably, ownership of 
highly leveraged property in the 
decoupled northern state could pro- 
duce an estate tax greater than the 
equity in the property! 

This situation has occurred in 
Florida under its nonresident estate 
tax. In Department of Revenue v. 
Good, 398 So. 2d 938 Fla. 3d DCA 
1981), a Pennsylvania resident died 
owning real estate in Florida and 
the mortgage against the property 
actually exceeded the fair market 
value of the property. Although 
Pennsylvania absorbed the entire 
SDTC, Florida attempted to obtain 
a piece of the SDTC by using a per- 
centage of the gross estate formula 
as provided by statute.” The Third 
District Court of Appeal ruled that 
this approach was unconstitutional 
because it produced a tax burden 
greater than the total allowable 
SDTC. Although this issue will be- 
come moot in 2005 when Florida loses 
its estate tax, northern states using 
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a gross estate formula to compute its 
nonresident tax are not under simi- 
lar constitutional impediment. 


New York Hypertax 

A glitch in the New York estate 
tax law creates a nettlesome tax is- 
sue for Florida residents who die 
owning real or tangible personal 
property in the state of New York. 
The authors refer to this issue as the 
“New York hypertax.” In order to 
highlight the extremity of the New 
York hypertax, assume a Florida 
resident decedent dies with a $10 
million estate consisting of Florida 
realty and tangible personal prop- 
erty of $1 million, portfolio assets 
of $8.8 million, and a vacation home 
in upstate New York worth 
$200,000. For simplicity of compu- 
tations, our hypothetical ignores 
deductions from the gross estate and 
adjusted taxable gifts. 

The New York nonresident tax'® 
is computed on a two-tier basis. New 
York is decoupled from the repeal 
of the SDTC™ and computes the 
SDTC amount in accordance with 
the federal tax law in effect on July 
22, 1998. In computing the tax, New 
York will allow a credit in an 
amount equivalent to a $1 million 
estate tax exemption. Under the 
New York formula, the SDTC 
amount on a $10 million estate 
would be $1,067,600. 

Similar to the other decoupled 
states, New York would first deter- 
mine the percentage of the gross es- 
tate attributable to the real and tan- 
gible personal property situated in 
New York. In the hypothetical, this 
is two percent ($200,000/ 
$10,000,000) of the gross estate, and 
the prorated nonresident New York 
estate tax would be $21,352 
($1,067,600 x 2%). Under the pro 
rata formula, the tax seems fair 
(10.7% of the value of the New York 
property). 

The problem is the New York tier 
two tax which produces the hypertax. 
If greater than the prorated tax, New 
York may claim the entire SDTC 
amount reduced by the amount of 
death taxes paid to a state other than 
New York which is allowable as the 
federal credit for state death taxes. 


If the decedent died in 2003, only 50 
percent of the SDTC would be al- 
lowed to Florida, meaning New York 
would take the other 50 percent, or 
$533,800. The New York tier two tax 
in this example is approximately 2.7 
times the value of the New York real 
estate! 

The problem gets worse. Under 
Florida law, the Florida estate tax is 
the maximum credit amount 
($533,800 in 2003 in our example) 
reduced by the taxes paid to the 
other states (the $533,800 New York 
hypertax).'® Because Florida gets 
nothing under Florida law, New York 
would take everything as a result of 
its tier two tax. In our example, New 
York would receive $1,067,600, or 
approximately 5.3 times the value of 
the New York real estate! Because 
of the interrelation of the New York 
and Florida taxes, the net result is 
that the estate of a Florida resident 
who dies owning real or tangible per- 
sonal property in New York, regard- 
less of value, ends up paying the 
equivalent of a New York resident 
estate tax and Florida gets nothing. 

This issue is presently under ex- 
amination by the authors concern- 
ing an actual case. According to the 
New York State Department of Taxa- 
tion and Finance, New York is aware 
of the issue and plans to modify its 
instructions to New York’s estate tax 
return to clarify that the New York 
estate tax imposed on an estate of a 
nonresident would be computed us- 
ing a pro rata calculation (and not 
the “hypertax” calculation) based on 
the value of the real and tangible 
personal property located in New 
York.'® The Florida Department of 
Revenue has yet to address the is- 
sue. 


Domicile 

As a result of the foregoing, the 
issue of a client’s domicile becomes 
even more important. As illustrated 
by the prior examples, a resident of 
New York (or another northern state) 
may pay much more estate tax than 
a Florida resident. It is very possible 
that New York and other states’ resi- 
dents may become Florida residents 
in order to reduce their estate tax 
exposure. 
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In most states, the determination 
of whether a decedent is a resident 
or nonresident for estate tax pur- 
poses revolves around the issue of 
domicile. The determination of domi- 
cile is always made on a facts and 
circumstances, case-by-case basis. 
Elements considered in this deter- 
mination vary from state to state, 
but generally include ownership or 
lease of residential property, time 
spent in the state, business activi- 
ties, center of social activities, voter’s 
registration, drivers license, place of 
domicile listed in federal and state 
tax filings, reference to domicile and 
legal residence in legal documents, 
location of most coveted possessions, 
club memberships, religious affilia- 
tions, etc. A full discussion on domi- 
cile is beyond the scope of this ar- 
ticle. 


Conversion Transactions 
Many clients who have estab- 
lished Florida domicile will continue 
to hold real or tangible personal 
property in a northern state. The 
property may be residential prop- 
erty, which could present a domicile 
issue for the northern state, or it 
may be commercial property or va- 
cation property, in which case a non- 
resident estate tax would be due 
even if the northern state accepts 
Florida domicile. If the potential 
northern estate tax is worthy of ad- 
vanced planning, the client may con- 
sider a “conversion” transaction. The 
concept is to convert an asset which 
has a tax situs in the northern state 
(typically realty and tangible per- 
sonal property) into an asset which 
travels with the domicile of the cli- 
ent (intangible personal property). 
One goal of a conversion transac- 
tion is to avoid the estate tax lien of 
a northern state. Typically, the non- 
resident death tax laws of the north- 
ern state will provide an estate tax 
lien on the real and tangible personal 
property of a nonresident situated 
within the state. The lien must be 
released by the northern state’s rev- 
enue authorities in order to convey 
clear title of real property to a pur- 
chaser or mortgagee. This requires 
the filing of a nonresident estate tax 
return and an application for a re- 
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lease of the death tax lien. The non- 
resident estate tax return, in the case 
of residential property in the north- 
ern state, may precipitate a domicile 
inquiry and dispute by the northern 
state. Most states which have a non- 
resident death tax require some form 
of domicile affidavit in order to as- 
sure themselves of the fact that the 
decedent, in fact, was not a resident. 

A conversion transaction involves 
the conversion of the real property 
into an entity where the ownership 
of the entity is recognized as intan- 
gible personal property. Such enti- 
ties include corporations, partner- 
ships, and limited liability 
companies. Because the federal (and 
state) income tax rules with respect 
to such entities present complex is- 
sues beyond the scope of this article, 
the choice and implementation of 
the entity is a matter which must 
be carefully planned with the client. 
Issues which may need to be ad- 
dressed include potential gain on 
formation (especially where prop- 
erty is subject to liabilities in excess 
of basis), state franchise taxes, state 
“sting taxes” (some states tax flow 
through entities such as S corpora- 
tions and partnerships) and convey- 
ance taxes. In the case of corpora- 
tions and _ limited liability 
companies, there is a potential for 
increased Florida intangibles tax. If 
benefits exceed costs, and tax issues 
and risks are addressed, the client’s 
ownership of real estate can be ef- 
fectively converted into an intan- 
gible asset “owned” in the state of 
established domicile, Florida. 

In most cases, the conveyance of 
northern real estate to a revocable 
trust will not be sufficient to address 
the northern nonresident estate tax. 
Because the assets of a revocable 
trust are direct assets of the gross 
estate for federal estate tax pur- 
poses,” any state which determines 
its death taxes by reference to the 
federal estate tax will ignore the re- 
vocable trust and view the assets 
held by the trust as being directly 
owned by the decedent. 


Disposal Transaction 
When a client has exposure to a 
northern nonresident death tax due 


to ownership of real or tangible per- 
sonal property within a northern 
state, the client may consider “dis- 
posing” of the property interest en- 
tirely. For example, a gift may be 
made of the property to family or to 
an irrevocable trust for the benefit 
of the family. The federal and state 
income tax consequences of a dis- 
posal transaction must be carefully 
considered before proceeding. A gift 
transaction may utilize a client’s 
estate tax exemption amount or 
even produce gift tax if the $1 mil- 
lion lifetime gift tax exemption is 
exceeded. Multiple annual exclusion 
gifts (under the ability to convey 
$11,000 per donee per year under 
Code §2503(b)) may be considered 
and the ubiquitous “Crummey 
Trust” may be used as a single re- 
ceptacle for gifts in larger family 
situations.”! The client will need to 
be advised regarding the cost of title 
work and conveyance taxes. The fact 
that a gift is made with carryover 
basis and does not qualify for a 
stepped up cost basis upon death 
may discourage this approach if the 
property has substantial gain. In 
fact, in an estate in which no fed- 
eral estate taxes are due, the basis 
step up in certain instances may be 
more valuable than the price of the 
nonresident northern estate tax. 

An intrafamily sale of the asset 
may be considered as an alternative 
to a gift. A sale transaction can con- 
vert the asset from real estate into 
a note and mortgage receivable. In 
most states, a note is an intangible 
taxed in the domicile of the decedent 
even though it is secured by a mort- 
gage on real property in the north- 
ern state. A sale may trigger gains 
tax which would have been elimi- 
nated through basis step up on 
death and must be analyzed for both 
federal and state income tax pur- 
poses. An installment sale to a “de- 
fective” (grantor type) irrevocable 
trust may postpone gain recognition, 
but may sacrifice basis step up. 

If an irrevocable trust is used, 
care must be taken that the client 
has does not have retained interests 
in income or rights to alter benefi- 
cial enjoyment which would result 
in the client remaining the owner 


of the trust assets for estate tax 
purposes.” For vacation property, 
the use of a qualified personal resi- 
dence trust (QPRT) may be consid- 
ered, but will not accomplish its ob- 
jective of avoiding tax on the 
northern state property if the cre- 
ator of the QPRT dies within the 
retained possessory term.”° 


Planning to Avoid State Estate 
Tax Upon the First Death 

Florida residents who own real or 
tangible personal property outside 
the state of Florida must be cogni- 
zant of the potential state estate tax 
that could be imposed upon the es- 
tate of the first dying spouse’s death 
for a married couple and the estate 
of a surviving spouse or single indi- 
vidual. With respect to a married 
couple, the issue may arise when the 
value of the gross estate (less the 
value of the real or tangible personal 
property located in Florida) is in 
excess of the northern state’s estate 
tax exemption (less gift exemption 
used during life). 

The obvious way to avoid the New 
York estate tax is to convert the real 
or tangible personal property into 
intangible personal property, which 
is not subject to New York estate tax, 
or dispose of it. These options are 
discussed in greater detail above. If 
such a conversion or disposal trans- 
action does not take place, there 
appear to be a few other options. 

Assuming that the decedent’s tes- 
tamentary document creates a 
credit shelter trust upon the first 
dying spouse’s death in order to uti- 
lize his or her estate tax exemption, 
in some cases it may make sense to 
fund the credit shelter trust with the 
real property located in New York 
and pay the New York estate tax. If 
it is anticipated that the New York 
property will appreciate signifi- 
cantly over the surviving spouse’s 
life, the cost of paying the New York 
estate tax may be minimal com- 
pared to the federal (and New York) 
estate taxes that would be imposed 
upon the surviving spouse’s death. 
Of course, there is a significant 
amount of uncertainty in this op- 
tion, as it is unknown when the sur- 
viving spouse will die and what the 
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federal and state estate tax laws will 
be at that time. For example, this 
choice may be a bad one (from a fed- 
eral estate tax perspective) if the 
federal estate tax law does not 
change, the property does not appre- 
ciate and the surviving spouse dies 
in 2010, when there is no federal es- 
tate tax. On the other hand, from a 
New York estate tax perspective, the 
property would not be subject to 
New York estate tax upon the sur- 
viving spouse’s death and the sur- 
viving spouse’s estate would not be 
required to file a New York estate 
tax return, which could raise domi- 
cile issues, if applicable, assuming 
the surviving spouse did not own 
any other real or tangible personal 
property in New York. 

Another option using a credit 
shelter trust is to structure such 
trust so that it is eligible for QTIP 
treatment.”* Under this option, it 
may be possible to make a partial 
QTIP election for state estate tax 
purposes” for the portion of the 
trust that exceeds the state’s estate 
tax exemption. Under this scenario, 
Federal and state estate tax would 
not be imposed upon the first dying 
spouse’s death, but the “QTIPped” 
portion of the trust would be in- 
cluded in the surviving spouse’s es- 
tate for state estate tax purposes. 
Thus, such trust would be subject to 
state estate tax upon the surviving 
spouse’s death to the extent that the 
value of the estate exceeded the 
state estate tax exemption at that 
time. Similarly, all the assets could 
be left to one QTIP trust, in which 
case it may be possible to make a 
partial QTIP election for Federal 
estate tax purposes and a different 
partial (or full) QTIP election for 
state estate tax purposes. 

Perhaps the easiest and most flex- 
ible alternative is the “wait and see” 
approach by planning for the surviv- 
ing spouse to execute a qualified 
disclaimer.”® Under this approach, 
all assets would be left to the sur- 
viving spouse upon the first dying 
spouse’s death. The testamentary 
document would include a provision 
which would provide that any assets 
disclaimed would be distributed to 
a credit shelter trust. Using this al- 


ternative, the surviving spouse 
could decide upon the death of the 
first dying spouse exactly which as- 
sets should pass to the credit shel- 
ter trust. Such a decision would be 
based on the conditions at that time 
(i.e., current tax laws and health of 
surviving spouse, etc.). However, 
there are drawbacks with a dis- 
claimer. First, the surviving spouse 
may change his or her mind, regard- 
less of the tax consequences. Second, 
the surviving spouse may inadvert- 
ently act in such a manner that jeop- 
ardizes the disclaimer. Third, the 
surviving spouse cannot hold a lim- 
ited power of appointment over the 
assets in the credit shelter trust. 

Needless to say, the issue facing 
many Florida residents who own 
real or tangible personal property 
outside of Florida is important, as 
the resulting additional tax expo- 
sure could be significant. Practitio- 
ners are urged to speak about this 
issue with their clients. Fortunately, 
with proper planning, the additional 
tax may be minimized or, in some 
cases, avoided. 


' According to the U.S. Census Bureau, 

Florida’s population between July 1, 
2001, and July 1, 2002, has increased 
by 339,819 people. 
2 Pratt and Bucher, The Economic 
Growth and Tax Relief Reconciliation 
Act of 2001: Estate, Gift, and Generation- 
Skipping Transfer Tax Law Changes, 76 
B.J. 41 (2002). 

3 T.R.C. §2011(2003). 

* LR.C. §2011(b). 

5 Td. 

® I.R.C. §2011(f). The deduction for es- 
tate taxes paid will be contained in new 
Code §2058. In general, a deduction will 
be allowed if the death taxes were paid 
and claimed before the later of: (1) four 
years after the filing of the federal es- 
tate tax return; and (2)(a) 60 days after 
a decision of the U.S. Tax Court deter- 
mining the estate tax liability becomes 
final; (b) the expiration of the period of 
extension to pay estate taxes over time 
under Code $6166; or (c) the expiration 
of the period of limitations in which to 
file a claim for refund or 60 days after a 
decision of a court in which such refund 
suit has become final. See I.R.C. §2058. 

* This chart is a partial reproduction 
of a chart that appeared in an outline 
distributed at the American College of 
Trust and Estate Counsel 2003 annual 
meeting in Puerto Rico. The outline was 
used at a presentation given by Charles 
D. Fox, IV, of Schiff Hardin & Waite, 
entitled “Ramifications for Estate Plan- 
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ners of the Phase-Out of the Federal 
State Death Tax Credit: Boom, Bust, or 
Unknown?’The authors are grateful to 
Mr. Fox for his permission to allow the 
reproduction of portions of his outline. 

5 LR.C. §2011. 

® This information was obtained from 
the chart referenced supra note 7. 

10 Bstate of Jack, 484 N.Y.S. 2d 489 
(Surrogate’s Court, Monroe County 
1985). 

| Estate of Finkelstein, 245 N.Y.S. 2d 
225 (Surrogate’s Court, Rockland 
County 1963). 

Epstein v. State Tax Commission, 456 
N.Y.S. 2d 454 (Supreme Court, Appel- 
late Division, 3d Department 1982). 

1S The “estate tax exemption” is tech- 
nically provided in the form of a credit. 
See I.R.C. §2010(a). An estate tax exemp- 
tion of $1 million translates into a credit 
of $345,800. 

4 LR.C. §2058. 

FS. §198.03 (2003). 

16 NY CLS Tax §960. 

1” NY CLS Tax §951. 

18 FS. §198.02. 

1° This information is based on David 
Pratt’s conversation on June 25, 2003, 
with Don Phillis, tax technician, New 
York State Department of Taxation and 
Finance. 

20 L.R.C. §§2036, 2038. 

21 See Crummey v. Commissioner, 397 
F.2d 82 (9th Cir. 1968); see also Pratt and 
Bucher, Updated Practical Planning 
With Crummey Powers, 29 Estate PLAN- 
NING 2, 73 (2002). 

22 T.R.C. §§2036, 2038. 
°3 See Baskies, Understanding Estate 
Planning With Qualified Personal Resi- 
dence Trusts, 73 Fa. B.J. 72 (1999). 

*4 In general, the surviving spouse 
would be the only beneficiary of the trust 
and must receive all the trust’s income 
at least annually. I.R.C. §2056(b)(7). 

25 At the time of the writing of this Ar- 
ticle, six states, Indiana, Kentucky, Mas- 
sachusetts, Ohio, Pennsylvania, and 
Tennessee, allow for a separate QTIP 
election for state estate tax purposes. 
26 T.R.C. §2518. 


Robert M. Arlen is founding part- 
ner of Robert M. Arlen, P.A., an estate 
planning boutique law firm in Delray 
Beach. He is board certified in taxation 
and has an LL.M. in estate planning 
from the University of Miami School of 
Law. Mr. Arlen also serves as the Florida 
partner of Roy Kozupsky & Associates, 
LLP, Manhattan, New York. 

David Pratt is shareholder in 
David Pratt and Associates, P.A., Boca 
Raton He is board certified in taxation 
and in wills, trusts and estates and has 
an LL.M. in taxation from New York Uni- 
versity Law School. 

This column is submitted on behalf 
of the Tax Section, Richard B. Comiter, 
chair, and Michael D. Miller, Benjamin 
A. Jablow, and Normarie Segurola, edi- 
tors. 
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Chart of Current State Law 


Type of Tax Effect of EGTRRA on 


Pick-Up Tax and Size of Gross Estate Pending Legislation as of June 15, 2003 


California Pick-up Only Tax tied to Federal state death tax credit. 


Bill pending to repeal pick-up tax effective immediately. 
CA REV & TAX §§13302; 13411. 


Pick-up tax tied to Federal state death tax 
credit. CT ST §12-391. 


Connecticut Pick-up Plus 
Inheritance, but 


inheritance tax will 


Bill pending to freeze pick-up tax at Federal state 
death tax credit in effect on January 1, 2001; pick-up 
tax imposed on estates exceeding applicable exclusion 


be phased out by 2006 


amount in effect on January 1, 2001 ($675,000). 


Georgia 


Pick-up only 


Tax tied to Federal state death tax credit. 
GA ST §48-12-2. 


Nothing pending regarding pick-up tax. 


Illinois 


Pick-up only 


Pick-up tax frozen at Federal state death 

tax credit in effect on December 31, 2001, 

for decedents dying between January 1, 2003 

and December 31, 2009. Tax imposed only 

on estates exceeding EGTRRA applicable 
exclusion amount, except that for decedents 
dying in 2009, tax imposed on estates exceeding 
$2 million (EGTRRA applicable exclusion amount 
for 2009 is $3.5 million). For decedents dying after 
December 31, 2009, tax tied to Federal state 
death tax credit. 35 ILCS 405/2 (as amended by 
Bill No. 1725, passed 5/30/03; expected to be 
signed by Governor); 35 ILCS 405/3. 


Nothing pending regarding pick-up tax. 


Indiana 


Pick-up Plus Inheritance 


Pick-up tax tied to Federal state death tax credit. 
IN ST §6-4.1-11-2; §6-4.1-1-4. 


Various bills pending to eliminate state’s separate inherit- 
ance tax through repeal or phase out, and to clarify that 
pick-up tax is tied to Federal state death tax. 


Maryland 


[Pick-up Plus Inheritance 


Tax frozen at pre-EGTRRA Federal state death 
tax credit. Tax imposed only on estates 
exceeding EGTRRA Federal applicable 
exclusion amount. After complete repeal of 
Federal estate tax. Tax imposed only on estates 
exceeding Federal applicable exclusion amount 
in effect immediately prior to repeal. MD TAX 
GENERAL §§7-304; 7-309, amended May 2002. 


Nothing pending regarding pick-up tax. 


Pick-up Only 


For decedents dying in 2002, pick-up tax is 

tied to Federal state death tax credit. 

MA ST 65C §§2A. For decedents dying on 

or after January 1, 2003, pick-up tax is frozen 

at Federal state death tax credit in effect 

on December 31, 2000. MA ST 65C §§ 2A(a), 

as amended July 2002. Tax imposed on estates 
exceeding Federal applicable exclusion amount 

in effect on December 31, 2000 ($700,000 in 2003, 
$850,000 in 2004, $950,000 in 2005 and $1,000,000 
in 2006), even if that amount is below applicable 
exclusion amount). Taxpayer Advisory Bulletin 
(December 2002) published by Mass. Dept. of Rev. 


Pending Legislation as of June 15, 2003 


Nothing pending regarding pick-up tax. Massachu- 
setts Department of Revenue has issued directive, pur- 
suant to which separate Massachusetts QTIP elec- 
tion can be made when applying state’s new estate 
tax based upon pre-EGTRRA Federal state death tax 
credit. 


Michigan 


Pick-up Only 


Tax tied to Federal state death tax credit. 
MI ST §§205.232; 205.256. 


New Jersey 


Pick-up Plus 
Inheritance 


For decedents dying after December 31, 2001, 

pick-up tax frozen at Federal state death tax 

credit in effect on December 31, 2001. Pick-up tax 
imposed on estates exceeding Federal applicable 
exclusion amount in effect on December 31, 2001 
($675,000), not including scheduled increases under 
pre-EGTRRA law, even though that amount is below 
the lowest EGTRRA applicable exclusion amount. The 
executor has the option of paying the above pick-up tax 


or a similar tax prescribed by the NJ Dir.of Div. of Taxn. 


New Jersey does not impose estate tax on nonresidents 
who own real or tangible personal property located in 
New Jersey.NJ ST §§54:38-1, approved on July 1, 2002. 


Bill pending to couple Federal estate and state tax 
through 2006 (i.e., when the estate tax exemption is 
$2 million). 


Bill pending to retie pick-up tax to Federal state death 
tax credit. Bills pending to repeal state’s separate in- 
heritance tax and to reduce rates of state’s inherit- 
ance tax on transfers to certain beneficiaries. 


New York 


Pick-up Only 


Tax frozen at Federal state death tax credit in effect on 
July 22, 1998. In 2002 and 2003, tax imposed only on 
estates exceeding EGTRRA Federal applicable exclusion 
amount. Thereafter, tax imposed on estates exceeding 
$1 million. NY TAX §§952;951; Insts. for NY Estate 

Tax Return. 


Nothing pending regarding pick-up tax. 
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State 


Type ofTax 


Effect of EGTRRA on Pick-Up Tax 
and Size of Gross Estate 


Pending Legislation as of June 15, 2003 


North 
Carolina 


Pick-up Only 


Tax frozen at Federal state death tax credit in effect 

on January 1, 2001. Tax imposed only on estates exceeding 
EGTRRA Federal applicable exclusion amount. Tax is 
eliminated altogether for decedents dying on or after 
January 1, 2004.NC ST §§105-32.2, amended in 2002; 
105-32.1; 105-228.90, amended in 2002. 


Nothing pending regarding pick-up tax. 


Ohio 


Pick-up Plus Estate 


Official position of the Ohio Department of Taxation is 

as follows: pick-up tax is frozen at Federal state death tax 
credit in effect prior to EGTRRA, and imposed on estates 
exceeding pre-EGTRRA applicable exclusion amount, 
including scheduled increases, even if that amount is below 
EGTRRA applicable exclusion amount. OH ST §5731.18. 
Note: Because Ohio has free-standing estate tax, in 2003, 
EGTRRA phase-out would have had effect only on estates 
exceeding $3.1 million. 


Nothing pending regarding pick-up tax. 


Pennsyl- 
vania 


Pick-up Plus In- 
heritance 


Pick-up tax frozen at Federal state death tax credit in effect 

on June 1, 2001 (EGTRRA signed into law June 7, 2001). Pick-up 
tax imposed on estates exceeding Federal applicable exclusion 
amount in effect on June 1, 2001 ($675,000) without regard to 
scheduled increases under pre-EGTRRA law, even if that 

amount is below EGTRRA applicable exclusion amount. PA ST 

72 P.S. §9102, amended June 2002. 

Pennsylvania has a separate QTIP election. PA ST 72 P.S. §9113. 


Nothing pending regarding pick-up tax. Some com- 
mentators have questioned the constitutionality of 
the amended pick-up tax statute. There is pending 
legislation to phase out the inheritance tax and 
change the rates of inheritance tax. 


Wisconsi . 


Pick-up Only 


For deaths occurring after September 30, 2002 and before 
January 1, 2008, tax is frozen at Federal state death tax credit 
in effect on December 31, 2000. Thereafter, tax is tied to 

Federal state death tax credit. For deaths occurring after 
September 30, 2002 and before January 1, 2008, pick-up tax 
imposed on estates exceeding Federal applicable exclusion 
amount in effect on December 31, 2000 ($675,000), not including 
scheduled increases under pre-EGTRRA law, even though that 


amount is below the lowest EGTRRA applicable exclusion amount. 


Thereafter, tax imposed only on estates exceeding EGTRRA 
Federal applicable exclusion amount. WI ST §§72.01; 72.02, 
amended in 2001; WI Dept. of Revenue website. 


Nothing pending regarding pick-up tax. 


_ The Florida Bar Continuing Legal Education 


For registration information, see www.flabar.org or call CLE Registrations at 
850/561-5831. On-site registration is by check only; however, please verify programming 
with CLE Registrations before making plans to attend. 


October 2003 Video Replays 


Ft. Lauderdale 


Marriott Marina #223 
October 10 * #5456-5470-Basic Probate 


Ft. Myers 


Holiday Inn Riverwalk #170 


October 3 * #5376-Mortgage Law/Creditor’s Rights 
October 16 * #5456-5470-Basic Probate 


Escambia/Santa Rosa Bar Association #40 
October 9 * #5376-Mortgage Law/Creditor’s Rights 
October 30 * #5377-Probate and Trust...No Muss/No Fuss 


October 2 * #5376-Mortgage Law/Creditor’s Rights 


Pensacola 


Sarasota 
Hyatt Hotel #42 


October 24 * #5377-Probate and Trust...No Muss/No Fuss 


Jacksonville 
Omni Hotel #154 
October 2 * #5376-Mortgage Law/Creditor’s Rights 
October 10 * #5392-Family Law Accounting Valuation 
October 23 * #5394-PILS Legal Needs of Children 
October 24 * #5456-5470-Basic Probate 
October 31 * #5377-Probate and Trust...No Muss/No Fuss 


Orlando 
Radisson Plaza Hotel #71 
October 2 + #5376-Mortgage Law/Creditor’s Rights 
October 17 * #5377-Probate and Trust...No Muss/No Fuss 
October 24 * #5456-5470-Basic Probate 


October 3 * #5456-5470-Basic Probate 
October 24 * #5377-Probate and Trust...No Muss/No Fuss 


Tallahassee 
The Florida Bar Annex #54 
October 3 * #5376-Mortgage Law/Creditor’s Rights 
October 16 * #5456-5470-Basic Probate 
October 17 * #5394-PILS Legal Needs of Children 
October 23 * #5377-Probate and Trust...No Muss/No Fuss 
October 24 * #5392-Family Law Accounting Valuation 


West Palm Beach 
Palm Beach County Bar Association #232 
October 9 * #5376-Mortgage Law/Creditor’s Rights 
October 23 * #5377-Probate and Trust...No Muss/No Fuss 
October 30 * #5456-5470-Basic Probate 
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The Business of Terrorism: The Terrorism 
Risk Insurance Act of 2002 


ince the terrorist attacks of 

September 11, 2001, the 

economy has been harmed 

by the withdrawal of many 
insurance companies from the 
marketplace for terrorism risk insur- 
ance. As a result, on November 26, 
2002, President Bush signed into law 
the Terrorism Risk Insurance Act of 
2002 (TRIA).! The act is intended to 
create a terrorism insurance market 
that will serve the needs of the in- 
sured while managing the risk to the 
insurance industry. 

An analysis conducted by various 
major insurance providers revealed 
that the recent withdrawal of certain 
insurance carriers from the market- 
place was caused in large part by the 
uncertainty arising from the 
industry’s risk exposure to future 
terrorist attacks. Such uncertainty 
has led to the cancellation of con- 
struction projects, increased premi- 
ums, and substantial risk shifting 
among insured and their insurers.” 


Purpose of TRIA 

With the threat of future terror- 
ist attacks looming, the federal gov- 
ernment sought to reduce the eco- 
nomic risks and consequences 
associated with terrorism by restor- 
ing insurance capacity to the mar- 
ketplace. Thus, Congress passed an 
unprecedented bill that provides for 
the federal government and the in- 
surance industry to share the risk 
of loss from future terrorist at- 
tacks. In a nutshell, the bill spells 
out the deductible and coinsurance 
features under which insurers will 
share losses with the federal gov- 
ernment. Further, it provides a fed- 
eral backstop for certain acts of ter- 
rorism through a temporary federal 
program whereby the federal gov- 


by Joseph G. Jarret 


Business lawyers 
should be aware of 
the act’s implications 
in order to properly 
advise their clients 
to the benefits and 
costs of insurance 
coverage. 


ernment will share the risk of loss 
from future terrorist attacks with 
the insurance industry. Impor- 
tantly, this system of shared public 
and private compensation is limited 
to insured commercial property and 
casualty losses arising from acts of 
terrorism under the act. Conse- 
quently, private policies, such as 
home or auto, are excluded.’ 

The overall intent of the act is to 
promote new construction and spur 
economic activity while creating a 
terrorism insurance market on 
which the industry could build, thus 
benefitting both the insured and 
the insurer. The program will be ad- 
ministered by the U.S. Department 
of Treasury and will sunset on De- 
cember 31, 2005. 


Compliance 

In an effort to assist insurers in 
complying with TRIA, the National 
Association of Insurance Commis- 
sioners has adopted two model dis- 
closure forms.° The model disclosure 
forms are designed to assist insur- 
ers in meeting their obligations un- 


der the act as well as to inform poli- 
cyholders of the status of current 
coverage. In some cases, the insured 
is afforded the opportunity to make 
a selection regarding future insur- 
ance coverage for acts of terrorism. 
Significantly, the legislation stops 
short of mandating the manner in 
which the states regulate rates and 
fees. Such matters, it appears, were 
deemed best left to the states to de- 
termine, possibly to prelude a state’s 
rights debate. 


Terrorist Act Defined 

The act goes to great lengths to 
define a “terrorist act.” Simply 
stated, TRIA covers only acts of ter- 
rorism conducted by or for a foreign 
interest. This means that the atroci- 
ties of the type committed in Okla- 
homa City would not fall under the 
act. In order for an incident to be 
considered a “terrorist act,” the fol- 
lowing criteria must be met: 


(1)The commission of a violent act or 
an act that is dangerous to human life, 
property, or infrastructure; 

(2) The act must have resulted in dam- 
age (a) within the United States, (b) out- 
side of the United States in cases of air- 
craft or vessels, or (c) to a United States 
diplomatic mission; and 

(3) The act must have been committed 
by an individual or individuals acting 
on behalf of any foreign person, or for- 
eign interest, as part of an effort to co- 
erce the civilian population of the 
United States or to influence the policy, 
or affect the conduct of the United 
States government by coercion.*® 


These criteria are subject to ad- 
justment in one important respect. 
The USS. Secretary of the Treasury, 
in concurrence with the U.S. Secre- 
tary of State and the Attorney Gen- 
eral of the U.S., reserves the right 
to determine just what constitutes 
an “act of terrorism.” This right or 
authority may not be delegated. It 


THE FLORIDA BAR JOURNAL/OCTOBER 2003 63 


is equally important to note that a 
certification of, or failure to, certify 
an incident as an act of terrorism is 
final. As such, it is not subject to ju- 
dicial’ review. The absence of review 
or an appellate remedy has not been 
well received by many members of 
the insurance industry.* 


Implications for the 
Business Community 

Under TRIA, affected insurance 
companies must make coverage for 
insured losses from acts of terror- 
ism under the program available to 
their policyholders. Any existing 
policies with terrorism exclusions 
have been temporarily voided by the 
act.* Carriers were required to make 
formal offers for coverage to policy- 
holders by February 26, 2003. The 
law does provide that some carriers 
may charge an additional premium 
for the coverage and others may 
make no charge. Insurers may not 
exclude workers’ compensation poli- 
cies from terrorism coverage.'’ In- 
surers, however, may exclude fed- 
eral crop insurance, private 
mortgage insurance, medical mal- 
practice insurance, flood insurance, 
livestock insurance, and health and 
life insurance. The law requires in- 
surance companies to disclose to 
policyholders the premium charged 
for terrorism risk insurance and the 
federal share of compensation pro- 
vided under the law.'! 

Unlike the deference afforded to 
the states in terms of policy fee set- 
ting, the act provides for preemption 
of state policy language approvals 
related to current exclusions for acts 
of terrorism. Once an insurer makes 
an offer to provide coverage and 
quotes a price for that coverage, a 
business can decide to accept the 
offer and pay the applicable pre- 
mium for the terrorism coverage or 
allow the insurer to exclude cover- 
age for acts of terrorism. When faced 
with such decisions, many business 
clients will turn to their attorney for 
guidance. While recognizing that the 
terrorist threat is a very real one, it 
is imperative that an attorney main- 
tain a measure of calm when coun- 
seling business clients as to the im- 
plications of the act, and, where 


appropriate, when assisting them in 
establishing the amount or even the 
necessity of such insurance. Such 
decisions must be based upon an 
assessment of the “real” risk in- 
volved, the nature of the business, 
and the fiscal effects that such policy 
premiums can have on the bottom 
line, among other things. 


Litigation Management 

In an effort to maintain control 
over the litigation process, TRIA 
preempts all state causes of action 
of any kind for property damage, 
personal injury, or death arising out 
of or resulting from an act of terror- 
ism. Once the Secretary of the Trea- 
sury makes a determination that an 
act of terrorism has occurred, an 
exclusive federal cause of action 
arises for property damage, personal 
injury, and death arising out of or re- 
lating to the act. Such causes of ac- 
tion must be litigated in the federal 
district court located in the state 
where the terrorist act arose. If sev- 
eral states are targeted, the Judicial 
Panel on Multi-District Litigation 
shall select and assign the district 
court based upon the convenience of 
the parties, and the just and efficient 
conduct of the proceedings.” 


Satisfactions of Judgments 

If a person has obtained a judg- 
ment against a terrorist party on a 
claim based upon an act of terror- 
ism, any blocked assets (assets fro- 
zen or seized by the United States) 
of the terrorist party are subject to 
execution or attachment in aid of 
execution to satisfy the judgment” 
obtained. The judgment may be 
against a terrorist party or organi- 
zation, or a terrorist state. The most 
recent state to be classified as a “ter- 
rorist state” is Iraq." 


Summary 

TRIA swept through Congress 
with deliberate speed. Although it 
has served to provide relief and ter- 
rorism insurance coverage to indi- 
vidual policyholders, the jury is still 
out as to whether it will spur eco- 
nomic activity by expanding the 
market for commercial insurance 
coverage. Analyzing such insurance 


64 THE FLORIDA BAR JOURNAL/OCTOBER 2003 


coverage from a purely business 
point of view, the risk of terrorism 
must be treated like any other risk: 
Some companies require more in- 
surance, others less, depending upon 
the nature of their businesses. Ev- 
ery business lawyer should be 
aware, if not fully cognizant, of the 
significant parts of the act in order 
to properly advise their business cli- 
ents of the implications of the act, 
particularly as they relate to the 
benefits and costs of such insurance 
coverage. 


' Terrorism Risk Insurance Act of 
2002, H.R. 3210 §101(a). See also 31 
C.F.R. Part 50. 

2 Jeff Woodward, TRIA, International 
Risk Management Institute magazine, 
December 2002. 

° Terrorism Risk Insurance Act of 
2002, H.R. 3210 §101(b). 

* Id. at §101(b)(1)(2). 

> Minutes of the Property and Casu- 
alty Committee of the National Associa- 
tion of Insurance Commissioners, De- 
cember 10, 2002. 

®° Terrorism Risk Insurance Act of 
2002, H.R. 3210 §102(1)(A). 

* Id. at §102(1)(C). 

5 A straw poll conducted of members 
of the Public Risk Management Associa- 
tion and the Risk and Insurance Man- 
agement Association revealed that many 
members have concern and consterna- 
tion over the mechanics of TRIA and its 
effects on the market, as well as the in- 
dividual insured. 

° Terrorism Risk Insurance Act of 
2002, H.R. 3210 §105(a). 

© Td. at §102(12 )(a). 

Td. at §102(12 )(b)(i). 

2 Td. at §107. 

'S Td. at §107(a). 

| Daliberti v. J.P. Morgan Chase & Co., 
2003 WL 340734 (S.D.N.Y.), decided in 
February 2003. The court ruled that the 
Republic of Iraq has been designated a 
terrorist state by the U.S. Department of 
Treasury, thus making it a terrorist party 
under §§201(a) and (d)(4) of TRIA. 


Joseph G. Jarret is the Polk 
County attorney. He is a certified Florida 
Supreme Court mediator and arbitrator, 
and a former U.S. Army combat arms 
(airborne) officer. He holds a B.S. in 
criminal justice from Troy State Univer- 
sity, a masters in public administration 
from Central Michigan University, a juris 
doctor from Stetson Law School, and a 
postgraduate certificate in public manage- 
ment from the University of South Florida. 

This column is submitted on behalf 
of the Business Law Section, John D. 
Emmanuel, chair, and Kevin H. Sutton 
and Joseph R. Gomez, editors. 
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Criminal Law 


The Prosecutor as Investigator 


In the criminal justice system, the 
people are represented by two separate 
yet equally important groups: the po- 
lice, who investigate crime, and the dis- 
trict attorneys who prosecute the of- 
fenders. 


Law and Order, NBC-TV 


s is often the case when 

comparing fact with fic- 

tion, the dichotomy sug- 

gested by this quote is 
not entirely accurate, at least as it 
concerns prosecutors in the Florida 
state criminal justice system. Al- 
though these functions are ideally, 
and for the most part actually, sepa- 
rated, the state prosecutor is often 
called upon to conduct or assist in 
investigations leading to the pos- 
sible filing of criminal charges. This 
article will explore the nature and 
extent of this power, as well as some 
of the limitations upon it. 

The statutory basis for the 
prosecutor’s investigative functions 
lies in F.S. §27.04 (2002) which 
states, in pertinent part, that the 
state attorney has the right to sum- 
mons witnesses “to testify before 
him or her as to any violation of the 
criminal law upon which they may 
be interrogated.” The leading case 
that confirmed this power is 
Imparato v. Spicola, 238 So. 2d 503 
(Fla. 2d DCA 1970), in which an 
attempt was made to quash subpoe- 
nas that the state attorney had is- 
sued for various corporate records. 
While limiting their scope, the Sec- 
ond District Court of Appeal agreed 
with the trial court that the subpoe- 
nas were part of a presumably law- 
ful investigation. In reaching this 
conclusion, the court stated the fol- 
lowing oft-quoted remark: 


by Mark F. Lewis 


The state prosecutor 
is often called upon 
to conduct or assist 

in investigations 
leading to the 

possible filing of 

criminal charges. 


[The State Attorney] has been loosely 
referred to many times as a “one-man 
grand jury.” And he is truly that. He is 
the investigatory and accusatory arm 
of our judicial system of government, 
subject only to the limitations imposed 
by the Constitution, the common law, 
and the statutes, for the protection of 
individual rights and to safeguard 
against possible abuses of the far-reach- 
ing powers so confided. 


Id. at 506. 

In Doe v. State, 634 So. 2d 613, 
615 (Fla. 1994), the Florida Su- 
preme Court espoused a similar 
theme, upholding a state attorney’s 
right to compel the production of 
fingerprints and handwriting ex- 
emplars. In a statement that could 
be characterized as “parading the 
horribles,” the court declared that 
without such power “criminal activ- 
ity could be hidden behind a ‘wall 
of silence’ that finds no justification 
in legal privilege, but is based sim- 
ply on an individual’s desire not to 
get ‘involved,’ fear of retaliation, 
dislike for the substantive law, or 


private code against ‘snitching.” 
(Quoting 1 LaFave & Israel, Crimi- 
nal Procedure §8.6 (1984)). 

A few cases have addressed the 
question of the manner in which the 
prosecutor can employ investigative 
functions. While the Spicola deci- 
sion likened the state attorney to 
the grand jury, In Re Getty, 427 So. 
2d 380 (Fla. 4th DCA 1983), makes 
a clear distinction between the two 
on one key factor. A witness in this 
case challenged being questioned 
by a prosecutor while the investi- 
gating law enforcement officer was 
also present. An analogy to the se- 
crecy of the grand jury’ did not suc- 
ceed. In fact, the court seemed to 
encourage this procedure, noting 
that the presence of the officer 
would be helpful to ensuring the 
thoroughness of the prosecutor’s in- 
vestigation. 

However, while law enforcement 
officers may be present during such 
investigations, they cannot be the 
only people conducting the ques- 
tioning. A situation may arise 
where a police officer has been sty- 
mied by uncooperative witnesses, 
and seeks the state attorney’s sub- . 
poena power as a way of compelling 
cooperation. In this case, the pros- 
ecutor must do more than merely 
issue the subpoena and administer 
the oath. He cannot then direct the 
witness to answer questions posed 
by the officers outside his presence. 
McCoy v. State, 338 So. 2d 52 (Fla. 
4th DCA 1976). 

As the Spicola decision suggests, 
there are certain limitations to the 
state attorney’s investigative func- 
tions. This power is restricted to 
gathering information that may 
lead to the instituting of criminal 
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proceedings. In Morgan v. State, 309 
So. 2d 552 (Fla. 2d DCA 1975), the 
court reversed an order of contempt 
that had been issued to a newspa- 
per reporter. She had refused to an- 
swer questions posed by a prosecu- 
tor who was trying to determine how 
she had obtained information re- 
garding a grand jury proceeding. In 
reversing the contempt citation, the 
court noted that the statute in ques- 
tion, F.S. §905.24 (1973), prohibit- 
ing a grand juror from disclosing the 
nature or substance of deliberations, 
did not provide a criminal penalty.” 
Since the subject matter of the in- 
terrogation was not directed at a 
violation of criminal law, the re- 
porter was not obligated to answer 
the questions. 

Sometimes it is difficult, even for 
the prosecutor, to state with particu- 
larity the specific offenses that may 
be charged if the appropriate evi- 
dence is found. As a general rule, 
courts have given the prosecutors 
great leeway. For example, in Check 
‘N Go v. State, 790 So. 2d 454, 457 
(Fla. 5th DCA 2001), the plaintiff 
challenged an investigative sub- 
poena issued by the attorney 
general’s office. In affirming the le- 
gitimacy of the agency’s actions, the 
court observed that latitude is af- 
forded in these situations, and that 
“the level of proof required of the 
investigative agency must suggest 
something more than a fishing ex- 
pedition, and something less than 
probable cause.” 

While a court can inquire about 
the scope of an investigative sub- 
poena, this inquiry is extremely lim- 
ited. For example, in State v. Inves- 
tigation, 802 So. 2d 1141, 1144 (Fla. 
2d DCA 2001), the trial court 
quashed a state attorney subpoena 
because the state did not satisfy 
what the judge thought was its bur- 
den of showing that the materials 
sought were relevant and material. 
This ruling was reversed, with the 
Second District Court of Appeal 
holding that such a requirement 
would “unreasonably impede the 
state attorney’s ability to conduct 
investigations into criminal activ- 
ity.” The court also went on to say 
that the state cannot be required to 


prove in advance that a crime has 
occurred since “the entire purpose 
of the investigative subpoena is to 
determine whether a crime oc- 
curred.” Id. at 1145. 

In addition to the claim that the 
purpose of the subpoena is not 
within the mandate of the agency 
seeking the information, perhaps 
the only other challenge that has a 
likelihood of success is one based on 
the doctrine of overbreadth. In 
Check ‘N Go, 790 So. 2d at 454, the 
court, while upholding the validity 
of the subpoena, did limit its extent 
by holding that the items sought 
must be described with particular- 
ity and with definiteness. See Ad- 
vance America v. State, 801 So. 2d 
310 (Fla. lst DCA 2001). In an ear- 
lier case, the Florida Supreme Court 
warned that “an unlawful search 
and seizure will not be sanctioned 
under the guise of a subpoena duces 
tecum.” Dean v. State, 478 So. 2d 38, 
41 (Fla. 1985). An article recently 
published in this journal has rein- 
forced this viewpoint, noting that 
other attacks such as claims of in- 
nocence or “trying the prosecutor” 
will rarely succeed.* 

The prosecutor’s power to obtain 
information is also circumscribed by 
statutes that have created rights 
that the legislature and the courts 
have considered superior to the 
needs of the prosecutor to obtain in- 
formation. Perhaps the most com- 
monly employed of these protections 
is the privilege against disclosure of 
medical records contained in F‘S. 
§395.3025(4)(d) (2002), which allows 
for production of this information 
only upon a subpoena issued by a 
court after notice has been given to 
the patient. The typical scenario is 
when the patient has been involved 
in a traffic crash and is taken to the 
hospital for medical treatment. If he 
or she is suspected of having caused 
or contributed to the cause of the ac- 
cident, and if there is a suspicion that 
the patient may have been under the 
influence of alcoholic beverages or 
drugs, the state often seeks these 
medical records that may show the 
presence of alcohol or controlled sub- 
stances in his or her blood to help 
prove a criminal charge against him. 
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The basic framework for resolv- 
ing the apparent conflict between 
this privacy right and FS. §27.04 
(2002) is found in Hunter v. State, 
639 So. 2d 72, 74 (Fla. 5th DCA 
1994). If the prosecutor seeks these 
records, he serves notice on the pa- 
tient, giving him the opportunity to 
object. If an objection is made, a 
hearing is held and “the state has 
the obligation to show the relevancy 
of the records requested before the 
subpoena for the patient’s medical 
records is allowed to issue.” See 
Cerroni v. State, 823 So. 2d 150 (Fla. 
5th DCA 2002). 

An interesting issue arises when 
this procedure has not been fol- 
lowed. There had been a split of au- 
thority that was ultimately resolved 
by the Florida Supreme Court in 
State v. Johnson, 814 So. 2d 390 (Fla. 
2002). In that case, the state had 
attempted to serve notice on 
Johnson concerning its desire to 
obtain her medical records. Testi- 
mony from a state attorney investi- 
gator indicated that he made vari- 
ous unsuccessful attempts to find 
her correct address. However, he did 
not check drivers’ license records or 
the post office, both of which would 
have provided the proper address for 
service. The trial court granted the 
defendant’s motion to suppress, 
holding that the state did not fol- 
low the proper procedure. 

In remanding this matter, the 
Supreme Court stated that, in situ- 
ations where the notice requirement 
was not complied with, an inquiry 
must be made regarding the state’s 
good faith efforts. It also held that 
the mere fact that the state ulti- 
mately adhered to the procedures 
would not necessarily legitimate its 
actions.‘ In a case decided subse- 
quent to this ruling, the Fourth Dis- 
trict Court of Appeal upheld a sup- 
pression order because in its notice 
to the patient, the state did not pro- 
vide any information regarding the 
person to whom any objection 
should be made.’ 

Sometimes the wishes of the pros- 
ecutor clash with provisions of fed- 
eral law. This was demonstrated re- 
cently when the state attorney’s 
office in Orlando sought information 


= 
| 
4 | 
| 


regarding drug possession by some- 
one who was in a drug rehabilita- 
tion facility. When witnesses from 
the facility were served subpoenas, 
they refused to answer questions, 
citing the confidentiality require- 
ments contained in 42 U.S.C. 
§290dd-2(a) (2002). The state ar- 
gued that it was not seeking medi- 
cal records information, but that it 
merely wanted to question staff 
members about incidents they may 
have observed at the facility. The 
trial court quashed the subpoenas 
and the Fifth District Court of Ap- 
peal affirmed. It followed the lower 
court’s procedure of weighing the 
competing values of obtaining infor- 
mation versus the goal of rehabili- 
tation and concluded “if a prosecu- 
tor not assigned to the drug court is 
allowed to obtain confidential infor- 
mation about patients for use in 
prosecuting them, the cooperative 
effort between the prosecutor, the 
defense attorney and the treatment 
program, as well as the supervisory 
authority of the drug court judge is 
thwarted, if not totally undone.” ’ 
Another issue that seems to arise 
on a regular basis is that of whether 
a witness has the right to have coun- 
sel present during questioning in a 
state attorney investigation. This 
question was answered in Gordon 
v. Gerstein, 189 So. 2d 873 (Fla. 
1966), in a highly eloquent opinion 
authored by Justice Thomas. The 
court seemed upset at counsel’s ref- 
erences to the state attorney pro- 
ceedings as being “secret.”* However, 
in its original opinion, it scoffed at 
the notion that attorneys had the 
right to be present during such in- 
vestigations: 
What a spectacle would evolve if all the 
witnesses before all the grand juries and 
all the prosecutors in the State could 
plant their feet and defy inquisition into 
criminal violations unless each had an 
attorney at his elbow. That would indeed 
be a leap from the sublime protection 


under the Constitution to the ridiculous 
obstruction of justice. 


Id. at 875. 

On rehearing, however, the court 
adopted the standard that still ex- 
ists: “A witness may not plant his 
feet and decline to testify in obedi- 
ence to a summons unless his law- 


yer is with him, and that any attor- 
ney may be present in a hearing so 
long as he does not interfere with 
the course of the investigation.” Id.° 

This holding applies even in situ- 
ations in which the prosecutor fears 
that there may be collusion afoot. In 
Creamer v. State, 447 So. 2d 978 (Fla. 
1st DCA 1984), the prosecutor be- 
came upset when all of the wit- 
nesses to an offense that he was in- 
vestigating appeared with the same 
attorney. He obtained an order com- 
pelling these witnesses (relatives of 
the defendant) to appear without 
counsel. This order was reversed, 
with the court, however, admonish- 
ing the attorney not to interfere with 
the investigation. 

An issue that went unanswered 
in Creamer is what, if anything, can 
be done when the attorney for the 
witnesses also represents the defen- 
dant. This fact was observed in a 
footnote to the opinion, but appar- 
ently was not a point that was ad- 
dressed in the appellate arguments. 
The Rules Regulating The Florida 
Bar give little guidance. Rule 4-1.7 
allows a lawyer to represent clients 
with adverse interests if the lawyer 
“reasonably believes the represen- 
tation will not adversely affect the 
lawyer’s responsibilities to and re- 
lationship with the other client.” In 
the Creamer situation, the likely 
scenario was that the witnesses did 
not wish to go forward with prosecu- 
tion, and thus did not have interests 
adverse to the defendant. 

Other than this concern, the court 
did not give any examples as to what 
counsel can do that would not 
qualify as interfering. It can be sug- 
gested that his role would be re- 
stricted to insuring that his client 
did not answer any questions that 
could come under the heading of 
privileged information.'° 

One other limitation on the inves- 
tigative powers of the prosecutor 
needs to be mentioned. To now, the 
discussion has been centered on 
situations where no formal charges 
have been filed. The purposes of the 
investigations have been to deter- 
mine whether a crime has been com- 
mitted and, if so, whether there is 
sufficient evidence to file an infor- 


mation. Once charges are filed, the 
state’s ability to subpoena witnesses 
or documentary evidence becomes 
restricted. It is now unable to sub- 
poena documents from a defendant 
which it would not be able to obtain 
under the rules of discovery. Able 
Builders Sanitation Co. v. State, 368 
So. 2d 1340 (Fla. 3d DCA 1979); 
State v. Barreiro, 432 So. 2d 138 (Fla. 
3d DCA 1983)."' Likewise, it cannot 
obtain sworn statements from wit- 
nesses whose names have been fur- 
nished by the defense. Of course, 
this does not preclude the prosecu- 
tor from talking to witnesses dur- 
ing trial preparation. 

These limitations, however, also 
apply to the defense. In Henderson 
v. State, 745 So. 2d 319 (Fla. 1999), 
defense counsel sought to avoid a 
reciprocal discovery obligation by 
seeking information about his 
client’s offense via a public records 
request. A codefendant had engaged 
in discovery, and Henderson’s coun- 
sel sought to obtain the identical 
records directly from the sheriff’s 
office. The court rejected this ap- 
proach, holding that it did “not be- 
lieve the drafters of the Public 
Records Act intended such an ab- 
surd result.” Id. at 327. It then 
amended Florida Rule of Criminal 
Procedure 3.220(a) to codify this 
opinion.” 

Finally, a cautionary word should 
be given to prosecutors regarding 
treatment of witnesses whose testi- 
mony is less than pleasing to them. 
First, as F.S. §914.04 (2002) makes 
clear, a person who testifies pursu- 
ant to an investigatory subpoena is 
granted use immunity. The state- 
ments that he makes can not be 
used against him, except in a pros- 
ecution for perjury in an official pro- 
ceeding arising out of that testi- 
mony.'* The state can only prosecute 
the witness for a substantive offense 
if it is able to show that the proof 
used at trial was obtained from a 
source independent of the compelled 
testimony. State v. Harris, 425 So. 2d 
118 (Fla. 3d DCA 1982). This is a 
very high burden. Katsigar v. US., 
406 U.S. 441 (1972). 

If a prosecutor is faced with a “dif- 
ficult” witness, he is within his 
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ive. 


rights to admonish the witness to 
tell the truth and to advise him of 
the possible consequences of false 
testimony. This procedure is proper 
as long as the prosecutor does not 
suggest what testimony he expects 
the witness to give. Coleman v. State, 
491 So. 2d 1206 (Fla. lst DCA 1986). 
However, there is a line that should 
not be crossed, and that occurs when 
the prosecutor threatens a witness 
with regard to his testimony. In Lee 
v. State, 324 So. 2d 694, 698 (Fla. 1st 
DCA 1976), a defense witness was 
warned by the prosecutor on the day 
of trial that if he testified in the 
manner that he had indicated, the 
prosecutor would consider filing per- 
jury charges against him. The wit- 
ness did not testify, and the defen- 
dant was convicted. The conviction 
was reversed, with the First District 
Court of Appeal holding that “the 
misconduct of the prosecutor in 
threatening the defense witness 
with prosecution for perjury and in 
resorting to name-calling so tainted 
this conviction that it cannot be per- 
mitted to stand.” 

Likewise, in Davis v. State, 334 So. 
2d 823 (Fla. lst DCA 1976), a 
defendant’s conviction was reversed 
on the grounds that the prosecutor 
had threatened one of his witnesses 
(defendant’s girlfriend). This wit- 
ness had given a previous deposition 
implicating the defendant. After 
some effort trying to obtain service 
on her for trial, she told the pros- 
ecutor that she would deny any 
knowledge of the offense. In a hear- 
ing conducted outside the presence 
of the jury, the prosecutor admitted 
that he had told the witness that she 
had three choices: say she saw noth- 
ing, and be subject to perjury 
charges; refuse to testify and be in 
contempt; or tell the truth (appar- 
ently as he interpreted it). Although 
the prosecutor tried to distinguish 
the court’s holding in Lee, 324 So. 
2d at 694, the First District Court 
of Appeal disagreed and followed 
that decision in reversing the con- 
viction obtained here as well: 
While it is true that the assistant state 
attorneys admonished the witness to tell 


the truth, it must have been obvious to 
the witness that the “truth” was that 


which she had testified to at an earlier 
deposition. Rules of evidence and pro- 
cedure exist which are designed to as- 
sist prosecution and defense alike in 
eliciting the truth from balky witnesses. 
Coercion and threats are not among 
these rules. 


Id. at 826. 

However, if the state actually files 
perjury charges there is nothing 
improper in the state calling that 
witness in rebuttal for whatever 
value his testimony might have, 
since there was no threat that may 
have overpowered the witness’ will. 
Miller v. State, 389 So. 2d 1210 (Fla. 
1st DCA 1980). 

The state attorney is given great 
authority to investigate criminal 
activity, and a power that can be a 
formidable tool in the fight against 
crime. As the case law suggests, 
however, this power is not unfet- 
tered. In this area, as in all other 
aspects of the prosecutor’s job, he or 
she must remember that “it is as 
much his duty to refrain from im- 
proper methods calculated to pro- 
duce a wrongful conviction as it is 
to use every legitimate means to 
bring about a just one.” Berger v. 
U.S., 295 U.S. 78, 88 (1935). O 


Star. §905.17(1) (2002) specifies 
who may be present during a grand jury 
session. 

? The prosecutor specifically stated 
that he was not proceeding under FLa. 
Stat. §905.27(1973), which provides 
criminal penalties for certain disclo- 
sures. 

3 Roger B. Handberg, The Enforcement 
of Investigative Subpoenas Issued by Ad- 
ministrative Agencies: An Analysis of 
Common Defenses, 76 FA. B.J. 40 (Oc- 
tober 2002). 

* “We stress that the State may not use 
information that it gathered from im- 
properly obtained patient records when 
seeking a second subpoena.” State v. 
Johnson, 814 So. 2d 390, 394 n.9 (Fla. 
2002). 

5 State v. Cashner, 819 So. 2d 227 (Fla. 
4th D.C.A. 2002). 

6 State v. Center for Drug-Free Living, 
842 So. 2d 177 (Fla. 5th D.C.A. 2003). 

7 See Smith v. State, 840 So. 2d 404 
(Fla. 4th D.C.A. 2003), in which in a con- 
curring opinion, Judge May calls atten- 
tion “to the need of attorneys practicing 
in the criminal, juvenile delinquency, 
family, and dependency areas to educate 
themselves about drug courts.” 

8 “We are nonplussed by repeated ref- 
erences to a ‘secret’ session in which the 
State Attorney was undertaking to fer- 
ret out crime and the perpetrators of it.” 
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Gordon v. Gerstein, 189 So. 2d 873, 874 
(Fla. 1966). 

®In State v. Sievert, 312 So. 2d 788 
(Fla. 2d D.C.A. 1975), the court reversed 
a trial court order holding that indicated 
that Sievert was entitled to have an at- 
torney present during an interrogation 
by the prosecutor’s office. There may be 
a problem in a situation where a pros- 
ecutor is told that a witness is repre- 
sented but insists on questioning him 
without counsel present. Rule 4-4.2 of 
the Rules Regulating The Florida Bar 
prohibit a lawyer from communicating 
“with a person the lawyer knows to be 
represented by another lawyer in the 
matter, unless the lawyer has the con- 
sent of the other lawyer.” 

10 If a lawyer is the witness he cannot 
be compelled to answer questions con- 
cerning a possible privileged communi- 
cation unless the client involved is al- 
lowed an opportunity to be heard. Rogers 
v. State, 742 So. 2d 827 (Fla. 2d D.C.A. 
1999). 

1. The discovery rules, however, do not 
apply to state attorney activity prior to 
an information being filed. The state 
can, for example, compel the production 
of fingerprints under its general inves- 
tigatory power, and is not bound to ob- 
tain a court order as would be required 
after charges are filed. Wyche v. State, 
536 So. 2d 272 (Fla. 3d D.C.A. 1988). 

2 The rule was amended in Henderson 
v. State, 763 So. 2d 274 (Fla. 2000). 

18 Fia. Stat. §837.02 (2002). See State 
v. Witte, 451 So. 2d 950 (Fla. 3d D.C.A. 
1984); State v. Leighton, 365 So. 2d 397 
(Fla. 4th D.C.A. 1978). 

‘4 The prosecutor also called the wit- 
ness a “bald-faced liar.” Lee, 324 So. 2d 
at 698. 

5 Prosecutors face a difficult task when 
a witness who previously provided a 
statement favorable to the state has a 
bout of “convenient amnesia” when it 
comes to testifying in court. The state 
cannot call a witness if its sole purpose 
is to impeach that person with a prior 
statement. Senterfitt v. State, 837 So. 2d 
599 (Fla. 1st D.C.A. 2003). Also, if the 
person denies making the statement, it 
cannot be introduced as a past recollec- 
tion recorded. Kimbrough v. State, 28 
Fla. L. Weekly D692 (Fla. 4th D.C.A. 
March 12, 2003). 


Mark F. Lewis has been an assis- 
tant state attorney in the 13th Judicial 
Circuit, Tampa, for 20 years, and cur- 
rently serves as the chief of the intake 
division. He received his B.A., cum laude, 
from the State University of New York 
at Stony Brook in 1968 and his J.D., with 
honors, from the University of Florida 
in 1976. 

This column is submitted on behalf 
of the Criminal Law Section, Melanie A. 
Hines, chair, and Georgina Jimenez- 
Orosa, editor. 
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~Laborand Employment Law 


The Family Medical Leave Act—Ten Years Later 


he Family and Medical 
Leave Act of 1993 (FMLA) 
recently celebrated its 
tenth anniversary.' Con- 
gress’ stated reason for enacting the 
FMLA was “to balance the demands 
of the workplace with the needs of 
families, to promote the stability 
and economic security of families, 
and to promote national interests 
in preserving family integrity.” The 
FMLA requires employers of 50 or 
more employees in a 75-mile radius 
to provide up to 12 weeks of unpaid 
leave each year due to the “serious 
health condition” of an employee or 
member of the employee’s immedi- 
ate family or for the birth or adop- 
tion of a child. Over the past 10 
years, this landmark legislation 
governing the employment rela- 
tionship has resulted in a flurry of 
litigation. This article will review 
the published decisions of the U. S. 
Supreme Court and the U.S. Court 
of Appeals for the 11th Circuit 
Court interpreting the FMLA and 
discuss the impact of these deci- 
sions on the future of the FMLA. 


Supreme Court Decisions 

e Nevada Department of Human 
Resources et al. v. Hibbs et al.,123 
S. Ct. 1973 (2003) 

This past term, the Supreme 
Court decided that state employees 
may recover money damages for 
their employer’s failure to comply 
with the FMLA.? In Hibbs, a former 
employee requested that his em- 
ployer, the State of Nevada, grant 
him 12 weeks of FMLA leave to care 
for his ailing wife, who was recov- 
ering from a car accident and neck 
surgery. The state granted the re- 
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Over the past 10 
years, this landmark 
legislation governing 

the employment 

relationship has 
resulted in a flurry 
of litigation. 


quested leave. Upon the expiration 
of the employee’s leave, the state 
requested that the employee return 
to work. When the employee failed 
to return to work, he was termi- 
nated. The former employee sued 
the state under the FMLA seeking 
damages and injunctive and de- 
claratory relief. The district court 
awarded the employer’s motion for 
summary judgment on the grounds 
that the FMLA claim was barred by 
the 11th Amendment and that 
respondent’s 14th Amendment 
rights had not been violated. The 
employee appealed and the Ninth 
Circuit reversed. In affirming the 
decision of the Ninth Circuit, the 
Supreme Court held that the FMLA 
explicitly includes states within its 
scope, and is a proper use of con- 
gressional power under the 14th 
Amendment.* 


¢ Ragsdale v. Wolverine World 
Wide, Inc., 122 S. Ct. 1155 (2002) 

In the first Supreme Court deci- 
sion involving the FMLA, the Su- 
preme Court examined the validity 
of a Department of Labor regula- 
tion interpreting the FMLA. In 
Ragsdale, an employee, who devel- 
oped cancer, requested and was 
granted leave for 30 consecutive 
weeks by her employer. The em- 
ployer did not notify her, however, 
that 12 weeks of that time would 
be counted as FMLA leave. After 30 
weeks of absence, the employee re- 
quested further leave time. The 
employer denied the additional 
leave and terminated her employ- 
ment when she did not return to 
work. The employee filed suit claim- 
ing that because her employer 
failed to notify her that 12 weeks 
of her leave would be counted as 
FMLA leave, she actually was en- 
titled to an additional 12 weeks of 
leave under Department of Labor 
Regulations.* 

The Supreme Court described the 
“FMLA’s most fundamental sub- 
stantive guarantee” as “the 
employee’s entitlement to a total of 
12 workweeks of leave during any 
12-month period.” The Supreme 
Court went on to strike down the 
Department of Labor regulation,’ 
which mandated that, “If an em- 
ployee takes paid or unpaid leave 
and the employer does not desig- 
nate the leave as FMLA leave, the 
leave taken does not count against 
an employee’s FMLA entitlement.” 
The result of the regulation had 
been that employers were categori- 
cally required to give an employee 
an additional 12 weeks of FMLA 
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We 


leave if the employer failed to com- 
ply with the notice regulations.’ 
This categorical penalty for a notice 
violation “subvert[ed] the careful 
balance [between employers’ and 
employees’ interests], for it gives 
certain employees a right to more 
than the 12 weeks of FMLA-compli- 
ant leave in a given one-year pe- 
riod.”* The Supreme Court noted 
that the effect of the regulation was 
to penalize employers who give 
more generous benefits than the 
FMLA requires, because only gen- 
erous employers risk the burden of 
an additional 12 weeks if they im- 
properly designate FMLA time dur- 
ing their own longer leave policies.® 


11th Circuit Decisions 

© Queen Ester Gay v. Gilman Pa- 
per Company, 125 F. 3d 1432 (11th 
Cir. 1997) 

In Gilman the first decision of the 
11th Circuit involving the FMLA, 
the court examined the type of no- 
tice an employee must give his or 
her employer under the FMLA. The 
11th Circuit affirmed the decision 
of the lower court granting sum- 
mary judgment in favor of an em- 
ployer where the employee’s hus- 
band told the employer that his wife 
would not be coming into work be- 
cause she was in the hospital for 
tests, but refused to disclose the rea- 
sons for her hospital stay and did 
not keep in touch with the em- 
ployer.’® The court found the 
husband’s phone call to the 
employee’s supervisor did not sup- 
ply the employer with sufficient in- 
formation to make the employer 
aware that employee’s absence was 
due to a potentially FMLA-qualify- 
ing reason." 

e Rosemary J. Wascura v. Neil 
Carver, 169 F. 3d 683 (11th Cir. 1999) 

In Wascura, the 11th Circuit ex- 
amined whether a public official can 
be sued in his individual capacity 
under the FMLA.” The court, in re- 
versing a motion to dismiss, held 
that public officials in their indi- 
vidual capacities are not “employ- 
ers” under the FMLA, and there is 
no federal subject matter jurisdic- 
tion over such claims.'* The court 
determined that the term “em- 


ployer” in the FMLA should be in- 
terpreted consistently with the simi- 
lar definition set forth in the 
FLSA." Based upon this determina- 
tion, the court found no individual 
liability for public officials under the 
FMLA relying upon its decision in 
Welch v. Laney, 57 F.3d 1004 (11th 
Cir.1995), in which the court had 
concluded that a local sheriff was 
not an “employer” under the FLSA 
when he acted in his individual ca- 
pacity because the sheriff had no 
control over the plaintiff's employ- 
ment when acting in his individual 
capacity.’ 

© Tom McGregor v. Autozone, Inc., 
180 F. 3d 1305 (11th Cir. 1999) 

In McGregor, an employee took 15 
weeks of paid leave, and was de- 
moted when she returned to work. 
She sued under the FMLA. The em- 
ployer argued that because the em- 
ployee had taken more than 12 
weeks of leave, she was not pro- 
tected.'’ The employee claimed her 
12 weeks had not expired because 
her employer failed to notify her 
that it was designating the leave as 
FMLA leave. The employee relied on 
a federal regulation’* providing that 
an employer’s failure to give such 
notice means that the leave was not 
FMLA leave. Under the regulation, 
the employer would have to provide 
up to 12 weeks of unpaid FMLA 
leave in addition to the 15 weeks of 
paid leave it had already provided. 

The court determined that, because 
the employer had voluntarily gone 
well beyond what the FMLA required, 
this outcome would be contrary to the 
statute. The court therefore held that 
the regulation was invalid.”® 

¢ Tia Graham v. State Farm Mu- 
tual Insurance Company, 193 F. 3d 
1274 (11th Cir. 1999) 

In Graham, the 11th Circuit af- 
firmed the lower court’s decision 
granting summary judgment in fa- 
vor of an employer where an em- 
ployee received all the FMLA leave 
that she had requested and was paid 
for the majority of her leave. The 
court of appeals held that an em- 
ployee suffers no FMLA injury when 
she receives all the leave she re- 
quests, and is paid for most of 
it.°°Additionally, the court found 
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that the employee did not suffer re- 
taliation under the FMLA based on 
a supervisor’s memorandum warn- 
ing the employee against future 
non-FMLA absences.”’ 

¢ Debra Lee O’Connor v. PCA 
Family Health Plan, Inc., 200 F.3d 
1349 (11th Cir. 2000) 

In O’Connor, an employee was ter- 
minated while she was on FMLA 
leave. The employee then brought a 
lawsuit against her employer alleg- 
ing that she had been denied her 
right to reinstatement under the 
FMLA. The 11th Circuit held that 
when an “eligible employee” on 
FMLA leave is terminated then al- 
leges that her employer denied her 
FMLA right to reinstatement, the 
employer has an opportunity to 
demonstrate it would have dis- 
charged the employee even had she 
not been on FMLA leave.” The dis- 
trict court found that the employer 
slated the employee for termination 
as part of the first phase of its re- 
duction in force, the legitimacy of 
which was not challenged by the 
employee. Therefore, the 11th Cir- 
cuit concluded that the employer 
was justified in terminating the 
employee even while she was on 
FMLA leave.*’ 

¢ Debra K. Earl v. Mervyn, Inc., 
207 F. 3d 1361 (11th Cir. 2000) 

In Earl, a former employee who 
was terminated for tardiness 
brought suit against her employer, 
claiming violations of the FMLA.™ 
The lower court granted summary 
judgment in favor of the employer, 
and the employee appealed.”° The 
11th Circuit affirmed the lower 
court’s decision holding that the 
employee failed to demonstrate that 
her termination was caused by her 
request for disability leave under 
the FMLA where she was termi- 
nated for repeated and numerous 
punctuality infractions.” 

¢ Maurice Parris v. The Miami 
Herald Publishing Company, 216 F. 
3d 1298 (11th Cir. 2000) 

In Parris, a former employee 
brought a wrongful termination ac- 
tion against FMLA.*’ The lower 
court entered summary judgment in 
favor of the former employer and the 
former employee appealed.** The 


; 
H 
a 

2 
> 

Ste 

i 
| 

iy 
| 
H 
| 
| 
! 

H 
| 
in 


11th Circuit reversed the lower 
court and held that genuine issues 
of material fact existed as to 
whether the employer had sched- 
uled the employee’s termination 
prior to the time he took sick leave, 
and thus whether the employee had 
a right to reinstatement, precluding 
summary judgment.” 

¢ Robin Amaro Brungart v. 
Bellsouth Telecommunications, Inc., 
231 F. 3d 791 (11th Cir. 2000), cert. 
denied, 532 U.S. 1037 (2001) 

In Brungart, a former employee 
sued her former employer under the 
FMLA claiming that she was termi- 
nated for requesting FMLA, that the 
company violated the FMLA by re- 
fusing her leave request, and that 
the company violated the FMLA 
because it did not give her regular 
notice of her rights under the stat- 
ute and failed to give her written 
notice granting or denying her re- 
quest for leave.*®° The employee re- 
quested emergency FMLA leave to 
care for her mother who had been 
hospitalized unexpectedly.*! 

When the employee returned to 
work after her mother’s condition 
improved, she found that her em- 
ployer had denied her leave because 
she had not worked 1,250 hours in 
the past 12 months, the minimum 
number of hours the statute re- 
quires before an employee is eligible 
for protected leave.** She had 
worked for her employer for only 
three months after completing a 
training program to be a service rep- 
resentative. The employee was later 
fired for failing to meet required 
performance percentages. The offi- 
cial who decided to terminate her 
was not aware that her last work- 
day would be the day before she was 
to begin already-approved leave for 
knee surgery. The lower court 
granted summary judgment in fa- 
vor of the employer.* 

In affirming the decision of the 
lower court, the 11th Circuit first 
addressed the employee’s contention 
that her employer’s failure to inform 
her of her eligibility for FMLA leave 
within the two-day time period re- 
quired under a federal regulation™ 
made her eligible for leave, or, at 
least, prevented her employer from 


denying her leave.** The employee 
argued that this denial of leave was 
improper. However, at the time the 
employee first requested leave, she 
was not eligible for leave. The court 
rejected the employee’s argument 
and found the federal regulation 
was invalid “to the extent it converts 
ineligible employees into eligible 
employees, contrary to the express 
language of the FMLA.”** 

Next, the court found the 
employee’s claim of retaliatory dis- 
charge to be without merit.*’ The 
court noted that although the stat- 
ute protects employees who apply 
for FMLA leave from retaliation by 
their employers, the employee did 
not adduce sufficient evidence of 
discrimination to support her claim 
that her termination was the result 
of her request for leave.** 

The court stated that the tempo- 
ral proximity between the firing and 
the date the leave was to begin was 
not, by itself, sufficient to raise an 
inference as to causation.*? Further- 
more, there was undisputed evi- 
dence that the official who decided 
to fire the employee did not know 
she was scheduled to take FMLA 
leave.*° The court also said that the 
employee had no basis for her argu- 
ment and even if the employer’s 
decisionmaker did not have know]l- 
edge of an employee’s engaging in a 
protected activity, knowledge could 
be “imputed” to the corporation 
where other corporate officials or su- 
pervisors knew about the planned 
leave.*! The court determined that 
the fact that an employer is a cor- 
poration does not relieve the em- 
ployee of her burden of showing a 
connection between the protected 
conduct and the decision to take the 
adverse employment action.” 

e Brenda Cash v. Sylvia Smith, 
231 F.3d 1301 (11th Cir. 2000) 

In Cash, an employee sued her 
employer under the FMLA. The dis- 
trict court entered summary judg- 
ment for the employer, and the em- 
ployee appealed. The 11th Circuit in 
upholding the lower court’s decision 
held that the employee failed to 
present evidence that she exercised 
a protected right under the FMLA, 
thus defeating her FMLA retalia- 


tion claim, where the employee did 
not provide the employer with ad- 
equate certification that her condi- 
tion was protected by the FMLA.* 
Additionally, the 11th Circuit ruled 
that the employee failed to estab- 
lish any unlawful disclosures under 
the FMLA where she voluntarily 
disclosed her medical condition.“ 

¢ Russell Strickland v. Water 
Works and Sewer Board of the City 
of Birmingham, 239 F. 3d 1199 (11th 
Cir. 2001) 

In Strickland, a former employee 
sued his employer claiming that he 
was terminated in violation of the 
FMLA after he left the job site be- 
cause he was suffering a diabetic 
attack and could not perform the 
tasks assigned him.” The lower 
court granted summary judgment in 
favor of the employer holding that 
the FMLA provided the plaintiff no 
relief because, at the time of his dis- 
charge, he had not exhausted the 
paid sick leave provided by his em- 
ployer, and the act provides no re- 
lief to an employee under such cir- 
cumstances.** Alternatively, the 
lower court, treating the plaintiff’s 
complaint as alleging an FMLA “re- 
taliation claim,” as opposed to an 
“interference claim,” found no merit 
in the plaintiff’s allegations.’ 

The 11th Circuit vacated the 
lower court’s decision and held that 
the question of whether an em- 
ployee is entitled to receive paid sick 
leave is irrelevant to his right to 
FMLA protection.** The court also 
concluded that the lower court erred 
in reading the plaintiff’s complaint 
as alleging only a retaliation 
claim.*® The court found that the 
plaintiff had made out an interfer- 
ence claim, and it would survive a 
motion for summary judgment be- 
cause a “swearing match” between 
the plaintiff and his immediate su- 
pervisor concerning why the plain- 
tiff left the job site created a mate- 
rial issue of fact.*° 

e Rosemary J. Wascura v. City of 
South Miami, 257 F. 3d 1238 (11th 
Cir. 2001) 

In Wascura II, an employee 
claimed that her employer violated 
the FMLA when it terminated her 
a few months after learning of her 
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intent to take leave to care for her 
son but prior to the time that she 
intended to take the FMLA leave.”! 

The employer argued that the 
employee’s claim was really one for 
retaliation.** The lower court re- 
jected this argument and character- 
ized the employee’s claim as one for 
interference with her FMLA rights. 
The 11th Circuit held that the dis- 
trict court’s order granting sum- 
mary judgment to the employer on 
the employee’s FMLA claim was 
appropriate.* The court concluded 
that employee failed to raise a genu- 
ine issue of fact with respect to the 
causation element of her prima fa- 
cie case.*' Additionally, the employee 
failed to create a genuine issue of 
fact with respect to any causal con- 
nection between her notice to her 
employer of her potential need to 
take time off and her termination. 

Aside from the temporal proxim- 
ity, the employee introduced virtu- 
ally no evidence of a causal connec- 
tion. In light of the other evidence 
in the record, the court found that a 
three and one-half month temporal 
proximity is insufficient to create a 
jury issue on causation. 

e Arthur Leroy Smith v. Bellsouth 
Telecommunications, Inc., 273 F. 3d 
1303 (11th Cir.) 

In Smith, an applicant for reem- 
ployment brought an action against 
his prospective employer alleging 
that the employer retaliated against 
him based upon his prior use of 
FMLA leave during his previous 
term of employment. The lower 
court granted judgment for the em- 
ployer and the applicant appealed. 
The 11th Circuit in reversing the 
lower court, held, as a matter of first 
impression, that the applicant was 
an “employee” within meaning of the 
enforcement provisions of the 
FMLA.” The court found that term 
“employee” as used in a provision of 
the FMLA prohibiting discrimina- 
tion against employees for taking 
FMLA leave is ambiguous. The 
court reasoned that the Department 
of Labor’s interpretation of the 
FMLA provision granting employ- 
ees a private remedy against their 
employers to prohibit discrimina- 
tion against former employees who 


Over the past decade, 
at least 40 million 
workers have taken 
job-protected leave 
under the FMLA, with 
the median leave 
totaling 10 days 
away from work. 


previously took FMLA leave is rea- 
sonable.** Ultimately, the court 
found that genuine issues of mate- 
rial fact precluded summary judg- 
ment for the employer on the 
applicant’s FMLA retaliation claim. 

¢ David L. Morrison v. Amway 
Corporation, 323 F. 3d 920 (11th Cir. 
2003) 

In Morrison, a terminated em- 
ployee sued his former employers, 
alleging unlawful retaliation in vio- 
lation of the FMLA. The employers 
moved to dismiss for lack of subject 
matter jurisdiction, alleging that 
the employee was not an “eligible 
employee” under the FMLA. The 
district court granted the employers’ 
motion to dismiss and the employee 
appealed. The 11th Circuit reversed 
and remanded the decision to the 
lower court finding that the district 
court should have employed a sum- 
mary judgment standard in review- 
ing the employers’ motion to dis- 
miss.°? 


Conclusion 

Overall, out of the 15 decisions 
cited above, five decisions were de- 
cided in favor of the employee and 
10 decisions were decided in favor 
of the employer. The validity of De- 
partment of Labor regulations inter- 
preting the FMLA were challenged 
in three of the decisions cited above. 
In all three of those decisions, the 
courts found Department of Labor 
regulations invalid. 

Since the FMLA came into effect 
in 1993, the validity of Department 
of Labor regulations has been chal- 
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lenged in more than 50 reported 
decisions. A common complaint 
among employers is that the regu- 
lations are hyper-technical and do 
not provide any clear direction as to 
the application of the FMLA. The 
Supreme Court and the 11th Circuit 
may agree as they generally have 
applied a greater rule of reason in 
construing the meaning and intent 
of the FMLA than that which is pre- 
sented by the regulations.” 

Over the past decade, at least 40 
million workers have taken job-pro- 
tected leave under the FMLA, with 
the median leave totaling 10 days 
away from work. More than 30 mil- 
lion U.S. workers — about 40 per- 
cent of the workforce — are not cov- 
ered by the FMLA because they 
work for companies with fewer than 
50 employees.*! Unions and other 
workplace advocates would like to 
expand the coverage of the FMLA 
to smaller employers” and to make 
the leave paid.® On the other side 
of the political spectrum, businesses 
have lobbied for legislation to nar- 
row the scope of the FMLA. If the 
coverage of the FMLA is expanded 
in the future, it will undoubtably 
lead to additional litigation and to 
more published FMLA decisions in 
the coming years. U 


‘ The FMLA was enacted on February 
5, 1993, and became effective on August 
5, 1993. Pub.L. No. 103-3, 107 Stat. 6 
(1993) (codified as amended at 29 U.S.C. 
§2601, et seq.). 

? Hibbs, 123 S. Ct at 1982-84. 

3 This decision contrasts with the jus- 
tices’ earlier rulings on the issue of 
whether states can be sued under the 
Age Discrimination in Employment Act, 
in Kimel v. Florida Board of Regents, 528 
U.S. 62 (2000), and under the Americans 
With Disabilities Act, in Board of Trust- 
ees of University of Alabama v. Garrett, 
531 U.S. 356 (2001). In both Kimel and 
Garrett the Supreme Court found that 
Congress exceeded its authority when 
it authorized suits against the states 
under the ADA and the ADEA. Accord- 
ing to Chief Justice Rehnquist, who 
wrote the opinion for the majority in 
Hibbs, this case differs from the Su- 
preme Court’s previous rulings on state 
immunity from suit by employees in 
Kimel and Garrett because the FMLA 
does not apply to every aspect of state 
employers’ operations, but affects only 
one part of the employment relationship. 
He explained that Congress accom- 
plished this narrow application by tar- 
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geting “the fault line between work and 
family — precisely where the sex-based 
overgeneralization has been and re- 
mains strongest.” He also noted the 
“many other limitations” Congress 
placed on the scope of the FMLA, again 
contrasting the statute with the rem- 
edies available under the ADA and the 
ADEA. For example, the damages pro- 
vision of the FMLA allows recovery only 
for “actual monetary losses” and for two 
years of back pay (three years for will- 
ful violations of the statute). 

* Ragsdale, 122 S. Ct. at 1159. 

5 29 C.F-R. §825.700(a) 

Ragsdale, 122 S.Ct. at 1164-65. 

"4d. 

old: 

® Although the Ragsdale court elimi- 
nated the only explicit penalty that em- 
ployers faced for failing to notify indi- 
vidual employees that their leave 
counted as FMLA leave, employers 
should not interpret the decision as a 
permit to willfully ignore the notifica- 
tion provisions of the FMLA. The 
Ragsdale court clearly left open the pos- 
sibility that an employee may be granted 
additional leave if the employee can 
demonstrate that as a result of the 
employer’s failure to provide notice, the 
employee suffered identifiable harm. Id. 
at 1162. For example, if the employee can 
demonstrate that she would not have 
taken leave had she known that the leave 
would count against her FMLA allotment, 
then the employee may be entitled to a 
full 12 weeks of additional FMLA leave. 
Alternatively, if the employee can prove 
that she would have taken only intermit- 
tent leave had she been notified of the des- 
ignation, the employee may be entitled 
to any leave that would have remained 
had she been notified. 

0 Gilman, 125 F. 3d. at 1434-36. 

Id. 

12 Wascura, 169 F.3d at 685-87. 

13 fg. 

Td. 

15 Td.; both of these decisions have been 
criticized because they do not explain 
why public officials should be exempted 
from liability while managers in the pri- 
vate sector are not. See Morrow v. 
Putnam, 142 F.Supp.2d 1271, 1275 (D. 
Nev. 2001). The Eighth Circuit has held 
otherwise, finding that a public official 
may qualify as an “employer” under the 
FMLA, and thus may be held liable in 
his or her individual capacity. See Darby 
v Simon (2002, CA8) 2002 WL 535095 . 
According to the Eighth Circuit, the 
FMLA does not distinguish between 
employers in the public and private sec- 
tors, so if an individual meets the defi- 
nition in the FMLA of “employer,” then 
that person should be subject to indi- 
vidual liability under the act. 

16 McGregor, 180 F.3d at 1307. 

18 29 C.F.R. §825.208 

19 McGregor, 180 F.3d at 1308. 

20 Graham, 193 F. 3d at 1284. 

22 O’Connor, 200 F.3d at 1354. 


23 Cf. Diaz v. Fort Wayne Foundry Corp., 
131 F.3d 711, 712-14 (7th Cir. 1997) 
(holding that if an employee proves by a 
preponderance of the evidence she is en- 
titled to the benefit she claims and that 
her employer interfered with or denied 
that benefit, the employer violated the 
FMLA). 

24 Farl, 207 F. 3d at 1361. 

25 Td. 

6 Td. at 1368. 

27 Parris, 216 F. 3d at 1299. 

29 Td. at 1302-03. 

3° Brungart, 231 F.3d at 793-95. 

31 Id 


32 Id. 

33 Td. 

34 29 C.E.R. §825.110(d). 

3° Brungart, 231 F.3d at 795. 

36 Td. at 797; see also Dormeyer v. 
Comerica Bank-Illinois, 223 F.3d 579 
(7th Cir. 2000) (same) and Evanoff v. 
Minneapolis Public Schools, No. 00- 
2479, 2001 WL 379017 (8th Cir. April 17, 
2001) (same). 

37 Brungart, 231 F.3d 791 at 797-800. 

39 Td. 

40 Id. 

8 Cash, 231 F. 3d at 1307. 

‘4 Td. at 1307-08. 

‘5 Strickland, 239 F. 3d at 1201-02. 

Old: 

50 Id. 

51 Wascura IT, 257 F. 3d at 1240. 

52 Td. at 1247-48. 

53 Td. 

56 Smith, 273 F. 3d at 1305. 

58 Td. at 1308-13. 

59 Morrison, 323 F. 3d at 921. 

60 Proposed revisions to the Depart- 
ment of Labor regulations initially were 
expected by June 1, 2003. The Depart- 
ment of Labor, however, postponed the 
issuance of the proposed regulations 
until later this year. 

51 See Wessel, Harry, FMLA Law May 
See Expansion Forty Percent of 
Workforce Does Not Have Coverage, 
Daly Press, April 7, 2003. 

62 Senator Christopher Dodd of Con- 
necticut has proposed legislation ex- 
panding the scope of the FMLA by low- 
ering its coverage threshold from 
employers with 50 or more employees 
to those with 25 or more employees. The 
proposed Family and Medical Leave 
Expansion Act also would add to the 
permissible reasons for FMLA leave an 
employee’s need to address domestic vio- 
lence and its effects, and provide par- 
ents with up to 24 hours leave in a 12- 
month period to participate in a child’s 
school activity. Senator Dodd’s bill also 
calls for pilot programs both in the states 
and within the federal government to 


experiment with ways to provide eligible 
employees six weeks of paid leave to care 
for a newborn or adopted child or to re- 
spond to family illness. The legislation 
includes state matching grants to sup- 
port a pilot program and would allow 
states to replace wages directly or 
through a state unemployment compen- 
sation or temporary disability program. 

®3 In California, a new paid-leave law, 
which takes effect next year, allows up 
to six weeks of partly paid leave for 
workers to care for a newborn or a seri- 
ously ill family member. 

No matter how big or small their 
company, private-sector workers in Cali- 
fornia will be covered by the Family 
Temporary Disability Insurance law. The 
program will be funded by workers, who 
will pay from $1 to $6 a month into a 
statewide fund. If they need time to care 
for a newborn or a seriously ill family 
member, workers will receive 55 percent 
of their pay—as long as it doesn’t ex- 
ceed $728 a week—for up to six weeks. 
The closest Florida has come to such a 
law is a legislative proposal that would 
allow working parents to draw unem- 
ployment compensation for up to 12 
weeks of leave when their child is born 
or adopted. See Wessel, Harry, FMLA 
Law May See Expansion Forty Percent 
of Workforce Does Not Have Coverage, 
Daliy Press, April 7, 2003. 

®4 To mark the 10th anniversary of the 
signing of the FMLA, Senator Judd 
Gregg of New Hampshire, chair of the 
Senate Committee on Health, Educa- 
tion, Labor and Pensions, introduced 
legislation to allow private-sector em- 
ployees covered by the Fair Labor Stan- 
dards Act to take time off instead of over- 
time pay for hours over 40 in a week. 
Additionally, Representative Judy 
Biggert of Illinois, vice chair of the 
Workforce Protections Subcommittee of 
the House Committee on Education and 
the Workforce, initiated a bill that would 
clarify the FMLA definition of “serious 
medical condition” to specify long-term 
conditions such as heart attacks, strokes 
and spinal injuries. It would rule out mi- 
nor ailments that the Department of La- 
bor currently considers to be covered by 
the law. The proposal also would allow 
employers to require employees to take 
covered leave in at least half-day blocks 
instead of the shortest time period an 
employer’s payroll system could track. 
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The 2003 Amendments to the Florida APA 


noted administrative 

law scholar once charac- 

terized the quest for an 

administrative proce- 
dure as a “hardy perennial.”' This 
certainly appears to be the case in 
Florida, for during the 2003 Regu- 
lar Session, the Florida Legislature 
enacted yet another measure that 
amends Florida’s Administrative 
Procedure Act (APA).? This bill, CS/ 
CS/SB 1584,’ generally is designed 
to minimize unnecessary delays in 
the administrative hearing process 
and to address several recent court 
decisions interpreting earlier 
amendments to the APA. The bill 
is somewhat similar to bills that 
were considered in prior years,‘ but, 
unlike some of the prior versions, 
it does not affect who may request 
an administrative hearing.® This 
article summarizes some of the key 
provisions. 

Clarifies Grounds for Challeng- 
ing Rules. The bill clarifies the 
grounds for challenging rules by 
revising the definition of “invalid 
exercise of delegated legislative 
authority” in §120.52(8) in two re- 
lated respects. 

A rule is an invalid exercise of 
delegated legislative authority if it 
is, among other things, “arbitrary 
or capricious.” The bill defines the 
terms “arbitrary” and “capricious” 
as follows: A rule is “arbitrary” if it 
is not supported by logic or the nec- 
essary facts; a rule is “capricious” if 
it is adopted without thought or 
reason or is irrational.’ 

Significantly, the new definition 
makes clear that a rule is “arbi- 
trary”—and therefore invalid—if it 
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is not supported by “the necessary 
facts.”* This change is designed to 
retain the requirement that the fac- 
tual predicate, if any, for a rule must 
be established,’ and to allow the 
elimination of the existing, but ap- 
parently confusing, language that 
provides that a rule is invalid if it 
is not supported by “competent sub- 
stantial evidence.”! In particular, 
the elimination of this “competent 
substantial evidence” language is 
aimed at resolving the confusion 
recognized by the court in Florida 
Board of Medicine v. Florida Acad- 
emy of Cosmetic Surgery, Inc., 808 
So. 2d 243, 256 (Fla. lst DCA 2002), 
regarding whether “competent sub- 
stantial evidence” is a standard of 
proof or a standard of review." 
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The bill also makes identical 
changes to §120.57(1)(e), which de- 
scribes what an agency must “prove 
up” when it applies an unadopted 
rule.” 

Confirms De Novo Nature of Rule 
Challenge Proceedings. Likewise, 
the bill amends §120.56(1) to make 
clear that proceedings before the 
administrative law judge (ALJ) are 
de novo,'* and the bill thereby ad- 
dresses the Florida Board of Medi- 
cine decision to the extent that it 
suggests otherwise." The bill also 
confirms that the standard of proof 
in all rule challenge proceedings is 
a preponderance of the evidence.15 
Taken together, it seems clear that 
these changes do not in any way 
lessen the grounds for determining 
a rule to be invalid; indeed, they 
may well make it easier for a peti- 
tioner to successfully challenge a 
rule and more difficult for an 
agency to defend the challenged 
rule. In some cases, de novo review 
will benefit the agency, because the 
agency is not constrained by the 
evidence that it can demonstrate 
was actually before it during 
rulemaking (or included in the rule- 
making record"*), but is free to of- 
fer new evidence that supports the 
rule before the ALJ, even if not ini- 
tially considered. 

Revises Contents of Petition. The 
bill makes minor changes to the 
contents of a petition for hearing so 
that the other parties are better 
informed at an early date of the 
petitioner’s objections. Specifically, 
the bill amends §120.54(5) to re- 
quire that the petition also include 
an explanation of how the alleged 
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facts relate to the cited rules or stat- 

Confirms Burden of Proof in Chal- 
lenges to Existing Rules. The bill re- 
vises §120.56 to provide that the 
petitioner has the burden of proof in 
cases involving challenges to exist- 
ing rules.'* This is consistent with 
prior court rulings, including 
SJRWMD v. Consolidated-Tomoka 
Land Co., 717 So. 2d 72, 76 (Fla. 1st 
DCA 1998).'° The agency retains the 
burden of proof in challenges to pro- 
posed rules.”° 

Clarifies Challenges to Agency 
Statements. The bill amends 
§120.56(4) to clarify procedures for 
administrative challenges to an 
agency statement that is defined as 
arule.”! The bill affirmatively estab- 
lishes a clear presumption that the 
agency is acting expeditiously and 
in good faith if the agency publishes 
a proposed rule prior to the final 
hearing. The bill also requires the 
ALJ to hold in abeyance the chal- 
lenge to an agency statement while 
the agency seeks to adopt a proposed 
rule addressing the challenged 
agency statement. Finally, the bill 
makes clear that, if the proposed 
rule addressing a challenged agency 
statement is determined to be in- 
valid, then the agency must imme- 
diately discontinue reliance on the 
challenged agency statement. Some 
of these changes address issues 
raised by the court’s decision in 
Osceola Fish Farmers Association, 
Inc. v. SFWMD, 830 So. 2d 932 (Fla. 
4th DCA 2002).” 

Requires Initial Scheduling Order. 
The bill amends §120.569 to require 
the ALJ, upon request, to enter an 
initial scheduling order to facilitate 
the just, speedy and inexpensive 
determination of the proceeding.” It 
has been DOAH’s practice to rou- 
tinely enter initial orders in all 
cases, but the amended statute ex- 
pressly requires the ALJ to enter 
such an order upon the request of 
any party, and it expressly requires 
the order to establish a discovery 
period, including a deadline by 
which all discovery shall be com- 
pleted, and the date by which the 
parties shall identify expert wit- 
nesses and their opinions. The ini- 


tial scheduling order also may re- 
quire the parties to meet and file a 
joint report (or pre-hearing stipula- 
tion) by a date certain. 

Authorizes Motion to Relinquish 
Jurisdiction. The bill makes minor 
changes to §120.57(1)(i), which au- 
thorizes the ALJ to relinquish juris- 
diction to the agency when it ap- 
pears there is no genuine issue as 
to any material fact.** This is some- 
what akin to a motion for summary 
judgment in that it is designed to 
expedite administrative proceed- 
ings by avoiding unnecessary formal 
(fact-finding) hearings. For example, 
in one recent case, the ALJ relied 
on this provision to enter an order 
closing file and relinquishing juris- 
diction because there no longer was 
any factual dispute as to the 
petitioner’s standing.”° 

Rulings on Exceptions. The bill 
amends §120.57 to authorize the 
agency to decline to rule on excep- 
tions that do not clearly identify the 
disputed portion of the recom- 
mended order, that do not identify 
the legal basis for the exception, or 
that do not include specific citations 
to the record.” Heretofore, agencies 
were expected to rule on each excep- 
tion, regardless of how clearly writ- 
ten or supported in the record.” 

Restores “Default” Language. The 
bill effectively restores to §120.60 
the pre-1996 language that provides 
that a license application is consid- 
ered approved without further ac- 
tion by the agency if the agency fails 
to act on the application within the 
prescribed time periods, thus avoid- 
ing unnecessary judicial proceed- 
ings to compel the agency to issue 
the license.”* However, the new lan- 
guage expressly authorizes the “de- 
fault” permit to include such reason- 
able conditions as are authorized by 
law.” It also requires any applicant 
seeking to claim licensure by default 
to notify the agency clerk in writ- 
ing, and it prohibits the applicant 
from taking any action based upon 
the default license until after receipt 
of such notice by the agency clerk. 
Finally, a default license is not con- 
sidered approved if a recommended 
order has been entered and it rec- 
ommends that the agency deny the 


license.*° 

Authorizes Direct Appeals of Emer- 
gency Rules. Direct appeals of 
agency rules were limited in 1992.*" 
The bill clarifies this provision lim- 
iting direct appeals by conforming 
§120.68 to another statutory provi- 
sion, §120.54(4), which expressly 
provides that an agency’s findings 
of immediate danger, necessity, and 
procedural fairness shall be judi- 
cially reviewable.*? 

Authorizes Attorneys’ Fees and 
Damages Under $57.105. One of the 
more controversial provisions in the 
bill seeks to minimize unnecessary 
delays in the administrative hear- 
ing process by discouraging unsup- 
ported claims and dilatory actions.* 
The bill does so by amending 
§57.105 to make clear that it also 
applies to administrative proceed- 
ings.* As amended, §57.105 requires 
the ALJ to award a reasonable 
attorney’s fee and damages to be paid 
to the prevailing party in equal 
amounts by the losing party and the 
losing party’s attorney or qualified 
representative in the same manner 
and upon the same basis as provided 
in Subsections (1) through (4). Such 
award by the ALJ is a final order sub- 
ject to judicial review. If the losing 
party is an agency, then the award to 
the prevailing party shall be against 
and shall be paid completely by the 
agency and not the agency attorney.® 

The referenced subsections (1) 
through (4) require the court to 
award a reasonable attorney’s fee on 
any claim or defense at any time 
during a proceeding or action in 
which the court finds that the los- 
ing party or the losing party’s attor- 
ney knew or should have known that 
a claim or defense when initially 
presented to the court or at any time 
before trial: (a) was not supported by 
the material facts necessary to estab- 
lish the claim or defense; or (b) would 
not be supported by the application 
of then-existing law to those material 
facts.*° Likewise, these subsections 
authorize an award of damages for 
any action that was taken primarily 
for the purpose of unreasonable de- 
lay.” 

The legislature was aware that 
the APA already contains several 
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provisions providing for attorneys’ 
fees.** Two of these provisions are 
designed to discourage behavior 
that is for an “improper purpose.” 
Both sections contain a similar, if 
not identical, definition of “improper 
purpose.”*° However, it appears that 
ALJs (and reviewing courts) have 
been reluctant to assess fees under 
these “improper purpose” statutes.*! 

By making the provisions of 
§57.105 expressly applicable to ad- 
ministrative proceedings, the legis- 
lature clearly has expanded the 
grounds for sanctions from simply 
“improper purpose” to both unsup- 
ported claims and dilatory tactics. 
As such, it seems obvious that the 
legislature intended to authorize— 
indeed require—ALJs to make more 
liberal use of fees and sanctions to 
discourage both unsupported claims 
and dilatory actions. 

This new attorneys’ fee provision 
also makes clear that a voluntary 
dismissal by a nonprevailing party 
does not divest the ALJ of jurisdic- 
tion to make the described award.” 
This language was added to address 
two administrative decisions in 
which the ALJ had ruled that he did 
not have statutory authority to en- 
ter a recommended order address- 
ing entitlement to attorneys’ fees 
and costs when the underlying mat- 
ter has been voluntarily dismissed.** 

Increases Fees Available Under 
Equal Access to Justice Act. The bill 
increases from $15,000 to $50,000 
the limit on attorneys’ fees that may 
be awarded to a prevailing small 
business in an adjudicatory or ad- 
ministrative proceeding initiated by 
a state agency under §57.111, the 
Equal Access to Justice Act.** This 
change should not affect many 
cases, as an agency is not liable un- 
der that act for such fees or costs if 
the agency’s actions were substan- 
tially justified or special circum- 
stances exist that would make the 
award unjust. The bill also amends 
the attorneys’ fees provisions in the 
APA, §120.595, to add a cross refer- 
ence to §57.105 and §57.111.” 

Provides for Expedited Rulemaking 
for Adoption of ERP rules. The bill 
amends §120.54 to establish an ex- 
pedited rule-making process that 


may be used by the Department of 
Environmental Protection and the 
water management districts to up- 
date cross references to the other 
agency’s Environmental Resource 
Permitting rules already incorpo- 
rated by reference.46 This provision 
is modeled after two existing provi- 
sions that provide an expedited pro- 
cess for the adoption of federal stan- 
dards, §120.54(6) and §403.8055.* 

Agency Authority to Reject or 
Modify Conclusions of Law. Some 
issues were left unaddressed. Ear- 
lier versions of the bill also would 
have revised §120.57(1)(d) to repeal 
a provision added in 1996 that lim- 
its the agency’s authority to reject 
or modify conclusions of law not 
within the agency’s substantive ju- 
risdiction (such as evidentiary rul- 
ings). The effect would have been to 
allow agencies to again reject of 
modify conclusions of law not within 
their substantive jurisdiction.** This 
revision was proposed to obviate the 
need to respond to the court’s re- 
quest in Barfield v. DOH, 805 So. 2d 
1008, 1013 (Fla. 1st D.C.A. 2001)., 
that the legislature identify a spe- 
cific appellate remedy for an agency 
that considers itself aggrieved by an 
ALJ’s conclusions of law that are 
beyond the agency’s substantive ju- 
risdiction.** These earlier versions of 
the bill would have discouraged the 
agency’s rejection or modification of 
such conclusions of law by requir- 
ing a reviewing court to award 
attorney’s fees to the prevailing ap- 
pellant if the court finds that the 
agency improperly rejected or modi- 
fied a conclusion of law or an inter- 
pretation of an administrative rule 
over which the agency does not have 
substantive jurisdiction.*” However, 
this issue proved very controversial, 
so these provisions were deleted 
from the bill.*! 


Conclusion 

The 2003 amendments to the 
APA are largely intended to mini- 
mize delays in the administrative 
process and to address several re- 
cent court decisions. It will be in- 
teresting to see whether these re- 
cent amendments to the APA 
themselves will spawn new court 


76 THE FLORIDA BAR JOURNAL/OCTOBER 2003 


decisions that in turn require fur- 
ther legislative attention.” O 


1 Arthur E. Bonfield, The Quest for an 
Ideal State Administrative Rulemaking 
Procedure, 18 Fa. St. U. L. Rev. 617, 617 
(1991). 

? Significant amendments to the APA 
were adopted most recently in 1999. 
David M. Greenbaum and Lawrence E. 
Sellers, Jr., 1999 Amendments to the 
Florida Administrative Procedure Act: 
Phantom Menace or Much Ado About 
Nothing?, 28 Fua. L. Rev. 499 (2000). 

3 2003 Fla. Laws ch. 94. SB 1584 was 
sponsored in the Senate by Senator 
David Aronberg (Dem. Greenacres). The 
House companion, HB 23, was sponsored 
by Representative Joe Spratt (Rep. 
Sebring). Representative Spratt previ- 
ously has sponsored legislation amend- 
ing the APA, including HB 257 (2002), 
an earlier version of the 2003 bill, and 
HB 1509 (1997), another bill designed 
to minimize delays in the administra- 
tive hearing process. The provisions of 
HB 1509 ultimately were enacted in SB 
1440, 98 Fla. Laws ch. 200. 

‘ E.g., HB 257 and SB 280 (2002); HB 
1135 and SB 910 (2001); HB 2023 and 
SB 2557 (2000). 

5 Nonetheless, some environmental ac- 
tivists characterized the bill as “the evil 
twin” of a similar bill that passed in 
2002, apparently referring to Ch. 2002- 
261, which clarifies citizen standing 
under F1a. Star. §403.412(5). Greg Mar- 
tin, Aronberg Bill to Limit Citizen Suits, 
CHARLOTTE SUN-HERALD, May 1, 2003. For 
a discussion of the 2002 legislation, see 
Lawrence E. Sellers and Cathy M. Sell- 
ers, ‘Intervene’ Means ‘Intervene’: The 
Florida Legislature Revises Citizen Stand- 
ing Under $ 403.412(5), 76 Fia. B.J. 63 
(Nov. 2002) (discussing 2002 Fla. Laws 
ch. 261). 

See Star. §120.52(8)(e). 

7 2003 Fla. Laws ch. 94 §1, amending 
Fia. Stat. §120.52(8)(e). The definitions 
are taken in part from prior court deci- 
sions. E.g., Agrico Chemical Co. v. DER, 
365 So.2d 759, 763 (Fla. 1st D.C.A. 1978). 
However, there is one significant differ- 
ence: Prior cases have defined an “arbi- 
trary” decision as one “not supported by 
facts or logic, or despotic.” Jd. at 763. 
However, the bill defines “arbitrary” as 
not supported by logic or the necessary 
facts. And although the language is gen- 
erally borrowed from case law that uses 
the disjunctive “or,” it seems clear that 
the conjunctive “and” is intended so that 
a rule will be arbitrary if it is not sup- 
ported by both logic and the necessary 
facts. 

8 An example of a case in which the 
agency demonstrated that the chal- 
lenged rule was not arbitrary because 
it was supported by the necessary facts 
is Austin v. DHRS, 495 So. 2d 777 (Fla. 
1st D.C.A. 1986). The challenged rule 
defined non-cooperation to include situ- 
ations where a mother identifies one or 
more men as putative fathers, but HLA 
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or other scientific tests indicate that 
none of the persons identified could in 
fact have been the father of the child. 
The hearing officer found that expert 
testimony and other evidence presented 
at the hearing established that HLA and 
other blood tests referenced in the rule 
are reliable means of excluding wrong- 
fully accused putative fathers. The hear- 
ing officer therefore upheld the chal- 
lenged rule against claims that it was 
arbitrary, and the court affirmed. In con- 
trast, the agency’s prior efforts to apply 
the “unadopted” version of this same 
rule were unsuccessful because the 
agency had failed to present “competent, 
substantial evidence” of the accuracy of 
the HLA blood test. Amos v. DHRS, 444 
So.2d 43, 46 n.4 (Fla. 1st D.C.A. 1983). 

®° Edwin A. Bayé and John R. Rimes, 
Who Goes First and What is “Competent 
Substantial Evidence” in a Proposed 
Rule Challenge?, 73 Fa. B. J. 62, 64 (Jan. 
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cise of delegated legislative authority” 
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Enacts Rulemaking Reform, 48 Fua. L. 
Rev. 93, 131-32 (1996). 

‘| For a discussion of the Florida Board 
of Medicine decision, see Donna E. 
Blanton, Competent and Substantial 
Evidence in Rule Challenges: A Stan- 
dard of Proof or Standard of Review?, 
Admin. Law Section Newsletter (Sept. 
2002). For some interesting observations 
regarding the court’s decision, see Judge 
Kent Wetherell’s final order in Levy v. 
Department of Health, Board of Osteo- 
pathic Medicine, DOAH Case No. 02- 
002308RX (Final Order entered Dec. 3, 
2002), and particularly note 14 at pp. 57- 
58, appeal pending, Case No. 1D02-5288. 

2 2003 Fla. Laws ch. 94 §5, amending 
Fa. Stat. §120.57(1)(e)2.d. & f. For a 
description of the limits on agency reli- 
ance on nonrule policies, see Wade L. 
Hopping, Lawrence E. Sellers and Kent 
Wetherell, Rulemaking Reforms and 
Nonrule Policies: A “Catch-22” for State 
Agencies?, 71 Fa. B.J. 20 (March 1997); 
Wade L. Hopping and Kent Wetherell, 
The Legislature Tweaks McDonald 
(Again): The New Restrictions on the Use 
of “Unadopted Rules” and “Incipient 
Policies” by Agencies in Florida’s Admin- 
istrative Procedure Act, 48 Fa. L. Rev. 
135 (1996). 

1S 2003 Fla. Laws ch. 94 §3, amending 
Stat. §120.56(1)(e). 

‘4 The court characterized a rule chal- 
lenge as “technically a de novo proceed- 


ing.” 808 So. 2d at 257-58. By making it 
clear that rule challenge proceedings are 
in fact de novo proceedings, it also should 
be obvious that evidence regarding 
whether the challenged rule is invalid is 
not limited to that contained in the 
rulemaking record before the agency. 

6 2003 Fla. Laws ch. 94 §3, amending 
Fra. Stat. §120.56(1)(e). The 1999 
amendments to the APA already estab- 
lished that the standard of proof in pro- 
posed rule challenges is a preponderance 
of the evidence. David M. Greenbaum 
and Lawrence E. Sellers, Jr., 1999 
Amendments to the Florida Administra- 
tive Procedure Act: Phantom Menace or 
Much Ado About Nothing?, 28 Fua. L. 
Rev. 499, 519 (2000). 

16 FLa. Stat. §120.54(8) describes what 
is to be included in the rulemaking 
record. This provision is probably of 
value only in cases involving direct ap- 
peals from the adoption of a rule. How- 
ever, as explained in note 30, such ap- 
peals now are greatly restricted. 

‘7 2003 Fla. Laws ch. 94 §2, amending 
Stat. §120.54(5)(b)4.f. In prior 
years, similar proposed legislation would 
have required the petition to state “with 
particularity” the required information, 
“including a reference to the specific sec- 
tion, subsection, paragraph, or subpara- 
graph, as appropriate” the petitioner 
contends require reversal or modifica- 
tion of the agency’s proposed action. E.g., 
HB 257 (2002). These changes proved con- 
troversial, and were not included in this 
year’s version of the bill. Parenthetically, 
an appellate court recently interpreted the 
existing uniform rule to mean that a peti- 
tion need not state the specific statutory 
section numbers or rule provision num- 
bers that are allegedly being violated. 
Accardi v. DEP, 824 So. 2d 992 (Fla. 4th 
D.C.A. 2002). 

8 2003 Fla. Laws ch. 94 §3, amending 
Fra. Star. §120.56(3)(a). 

'8 See also Dravo Basic Materials Co., 
Inc. v. DOT, 602 So. 2d 632 (Fla. 2d 
D.C.A. 1992); Agrico Chemical Co. v. 
DER, 365 So. 2d 759 (Fla. 1st D.C.A. 
1978). 

20 Fia. Star. §120.56(2)(d). In addition, 
existing rules are presumed valid. See 
Lawrence KE. Sellers, Jr., The Third 
Time’s the Charm: Florida Finally En- 
acts Rulemaking Reform, 48 F.A. L. Rev. 
93, 124 n.191 (1996). 

21 2003 Fla. Laws ch. 94 §3, amending 
Fia. Stat. §120.56(4)(e). 

22 For a discussion of this decision, as 
well as recommendations for legislative 
changes, see Cathy M. Sellers and 
Lawrence E. Sellers, Jr., “OFFA v. 
SWFWMD—A¢gencies Need Not Success- 
fully Adopt a Challenged Statement to 
Avoid a Final Order and Attorneys’ Fees, 
24 ApMmiIN. Law Section NEWSLETTER 
(March 2003). 

23 2003 Fla. Laws ch. 94 §4, adding a 
new paragraph (o) to Fria. Star. 
§120.569(2). 

24 2003 Fla. Laws ch. 94 §5, amending 
Stat. §120.57(1)(i). 

25 See Calabria v. DEP, DOAH Case No. 


03-0320 (May 2, 2003). 

6 2003 Fla. Laws ch. 94 §5, amending 
Stat. §120.57(1)(k). 

7 Tturralde v. Department of Profes- 
sional Regulation, 484 So. 2d 1315, 1316 
(Fla. 1st D.C.A. 1986); Lloyd v. Depart- 
ment of Professional Regulation, 473 So. 
2d 720 (Fla. 4th D.C.A. 1985). But at 
least one case recognized an “exception” 
for exceptions that merely reiterate po- 
sitions that were repeatedly asserted be- 
fore the ALJ, and that were clearly and 
specifically addressed in the recom- 
mended order. Britt v. Department of 
Professional Regulation, 492 So. 2d 697, 
699-700 (Fla. 1st D.C.A.), disapproved 
on other grounds, Department of Profes- 
sional Regulation v. Bernal, 531 So. 2d 
967 (Fla. 1988). 

28 2003 Fla. Laws ch. 94 §7, amending 
Fia. Star. §120.60(1). Prior to 1996, the 
APA provided that the license was 
“deemed approved” if the agency failed 
to act on the application within the ap- 
plicable time limits. In 1996, the lan- 
guage was changed to simply provide that 
“the agency must approve” any applica- 
tion if it is not approved or denied within 
the prescribed time periods. There ap- 
pears to be no explanation for this change, 
although one article characterizes the 
1996 changes to this section as “techni- 
cal.” See Deborah K. Kearney and Kent 
Wetherell, The Practitioner’s “Road Maps” 
to the Revised APA, 71 F a. B.J. 53, 68 
(March 1997). 

°° The attorney general previously 
opined that an agency may place stan- 
dard conditions in a default license is- 
sued pursuant to Fa. Star. §120.60. Op. 
Atty. Gen. 078-169 (Dec. 29, 1978). See 
also Tuten v. DEP, 819 So. 2d 187 (Fla. 
4th D.C.A. 2002); ManaSota-88, Inc. v. 
Agrico Chemical Company, 576 So.2d 
781, 783 (Fla. 2d D.C.A. 1991). 

3° An application for license must be ap- 
proved or denied within 45 days after a 
recommended order is submitted to the 
agencies and the parties. Fia. Svar. 
§120.60(1). 

31 1992 Fla. Laws ch. 166, creating FLa. 
Star. §120.68(15) (now §120.68(9)). This 
limitation on direct appeals has the ef- 
fect of eliminating direct appeals such 
as those in ManaSota-88 v. DER, 567 So. 
2d 895 (Fla. 1st D.C.A. 1990) (direct ap- 
peal from adoption of secondary ground- 
water quality standards). For a discus- 
sion of this change, see Stephen T. 
Maher, The 1991 and 1992 Amendments 
to the Florida Administrative Procedure 
Act, 20 Fia. St. U. L. Rev. 367, 430-35 
(1992) (describing this change as “Adam 
Smith’s Revenge”). 

32 2003 Fla. Laws ch. 94 §8, amending 
Fia. Stat. §120.68(9). 

33 2003 Fla. Laws ch. 94 §9. Several en- 
vironmental interest groups urged the 
Governor to veto the bill because of their 
concerns about this new provision. See 
letter dated June 2, 2003, from Sierra 
Club, Florida Chapter, to Governor Jeb 
Bush. 

54 2003 Fla. Laws ch. 94 §9, creating a 
new subsection (5) of §57.105. A footnote 
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in an appellate decision had stated that 
§ 57.105 did not apply to administrative 
proceedings. Procacci Commercial Re- 
alty v. DHRS, 690 So. 2d 603, 607 n.8 
(Fla. 1st D.C.A. 1997). 

35 Some agency lawyers objected to the 
bill as originally filed to the extent that 
it would make an agency attorney re- 
sponsible for payment of attorneys’ fees 
in administrative proceedings. Accord- 
ingly, this provision was revised to pro- 
vide that, if the losing party is an agency, 
then the award to the prevailing party 
shall be against and shall be paid wholly 
by the agency. However, agency attor- 
neys remain potentially liable for 
attorney’s fees under §57.105 in proceed- 
ings other than administrative proceed- 
ings. See Fia. Star. §57.105(1). They also 
remain subject to the Rules of Profes- 
sional Conduct, including Rule 4-3.1, 
Meritorious Claims and Contentions (“a 
lawyer shall not bring or defend a pro- 
ceeding, or assert or controvert an is- 
sue therein, unless there is a basis for 
doing so that is not frivolous, which in- 
cludes a good faith argument for an ex- 
tension, .aodification, or reversal of ex- 
isting law”). 

36 See Fia. Stat. §57.105(1). For a dis- 
cussion of §57.105, see Gary S. Gaffney 
and Scott A. Mager, Section 57.105’s New 
Look: The Florida Legislature Encour- 
ages Courts to Sanction Unsupported 
Claims and Dilatory Actions, 76 Fa. B. 
J. 8 (April 2002). See also John P. Fenner, 
New $57.105 Lawyer Sanctions, Our 
Ethics, and the Florida Constitution: 
Recent Developments and a Respectful 
Dissent, 77 Fa. B.J. 26 (May 2003). 

See Fia. Stat. §57.105(3). 

8 For a discussion of some of these pro- 
visions, see Martha J. Edenfield, Attor- 
neys’ Fees and Costs, 71 Fua. B.J. 73 
(March 1997); Elizabeth C. Williamson, 
The 1996 Florida Administrative Proce- 
dure Act’s Attorney’s Fees Reforms: Cre- 
ating Innovative Solutions or New Prob- 
lems?, 24 Fia. St. U L. Rev. 283 (1997). 

8° One provision, §120.569(2)(e), seeks 
to discourage dilatory or abusive tactics 
and to streamline the litigation process 
by providing for certain sanctions, in- 
cluding a discretionary award of attor- 
neys’ fees, when a pleading, motion, or 
other paper is signed and filed for an 
“improper purpose.” The second provi- 
sion, §120.595(1), is designed to shift the 
cost of participation in a formal admin- 
istrative proceeding to the non-prevail- 
ing party, if the nonprevailing party par- 
ticipated in the proceeding for an 
“improper purpose.” Burke v. Harbor 
Estates Assoc., 591 So. 2d 1034, 1036- 
37 (Fla. 1st D.C.A. 1991). 

* The term “improper purpose” is de- 
fined in §120.569(2)(e) by example: “such 
as to harass or to cause unnecessary 
delay or for frivolous purpose or need- 
less increase in the cost of litigation.” 
The term is defined in §120.595(1)(e) to 
mean participation in a proceeding pur- 
suant to §120.57(1) primarily to harass 
or cause unnecessary delay or for frivo- 
lous purpose or to needlessly increase 
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the cost of litigation, licensing, or secur- 
ing the approval of an activity. This lat- 
ter definition was amended by the bill 
to include an increase in the cost of liti- 
gation. See 2003 Fla. Laws ch. 94 §6. 

41 For example, in Friends of Nassau 
County, Inc. v. Nassau County, 752 So. 
2d 42 (Fla. 1st D.C.A. 2000), the court 
reversed the ALJ’s order assessing fees 
against the lawyers representing the 
petitioner even though the petitioner, 
“Friends of Nassau County,” was created 
on the day the petition was filed by in- 
dividuals who were associated with busi- 
ness competitors of the applicant and, 
even though the action was voluntarily 
dismissed prior to hearing and the ALJ 
found that the applicant’s competitor 
gained a competitive advantage because 
of the delay caused by the challenge to 
the applicant’s permit. The final order 
had ordered the petitioner, its attorneys, 
and its sole officer and director, to pay 
attorneys’ fees and costs. Friends of 
Nassau County v. Fisher Development 
Company, DOAH Case Nos. 96-3826, - 
3827, and -3828 (Final Order entered Oc- 
tober 13, 1998). On appeal, the court, ap- 
plying an objectively reasonable standard, 
found that the moving parties did not 
carry their burden of showing that those 
signing the petitions lacked legal justifi- 
cation for doing so where legal counsel was 
entitled to rely, and did rely, on the opin- 
ion of experts. 752 So. 2d at 52. 

One of the few reported cases in 
which the ALJ imposed, and the appel- 
late court affirmed the imposition of, at- 
torneys’ fees is Burke v. Harbor Estates 
Associates, 591 So. 2d 1034 (Fla. 1st 
D.C.A. 1991). Subsequently, it appears 
that many ALJs have been unwilling to 
assess attorneys’ fees under the “im- 
proper purpose” statutes unless the com- 
plained of behavior is very similar to (or 
worse than) that described in the Burke 
case. E.g., Behrens v. Boran and 
SWFWMD, DOAH Case No. 02-0282 
(Recommended Order entered July 29, 
2002); Save Our Bays, Air and Canals, 
Inc. v. Tampa Bay Desal and DEP, DOAH 
Case Nos. 01-1949 and 01-2720 (Recom- 
mended Order dated Oct. 17, 2001). 

* 2003 Fla. Laws ch. 94 89, creating a 
new subsection (5) of Fia. Stat. §57.105. 

48 See Orange City v. G.E.L. Corp. and 
DEP, DOAH Case No. 01-4132 (Recom- 
mended Order entered October 22, 
2002) [ER FALR 03:046] (DEP Final 
Order entered December 3, 2002), ap- 
peal pending, G.E.L. Corp. v. DEP, Case 
No. 5D03-13 (Notice of Appeal filed 
January 2, 2003); Joyner and Manning 
v. Leon County and DEP, DOAH Case 
No. 00-4220 (April 4, 2001). 

“4 2003 Fla. Laws ch. 94 §10, amending 
Star. §57.111(4)(d)2. 

*© 2003 Fla. Laws ch. 94 §6, adding a 
new subsection (6) to Fia. Star. 
§120.595. See also §120.595(1)(a). The 
provisions of this subsection are supple- 
mental to, and do not abrogate, other 
provisions allowing the award of fees or 
costs in administrative proceedings). 

46 2003 Fla. Laws ch. 94 §2, amending 


Fia. Stat. §120.54(1)(i). 

‘7 This provision is somewhat different 
in that the agency does not have the 
authority under this subparagraph to 
adopt any portions of the proposed rule 
to which a substantially affected person 
timely objects; the other two cited pro- 
visions allow the agency to ignore ob- 
jections determined to be frivolous. E.g., 
§120.54(6)(c). 

48 E.g., 85, CS/HB 23, amending FLa. 
Star. §120.57(1)()). 

4° For a discussion of the Barfield deci- 
sion, see Lisa S. Nelson, Insulated From 
Review: Barfield v. Department of 
Health, Board of Dentistry, 23 ADMIN. 
Law SEcTION NEWSLETTER (March 2002); 
Robert P. Smith, Be Not Amazed! At The 
Lessons of Barfield v. Department of 
Health, Board of Dentistry, 23 ApMIN. 
Law SeEcTION NEWSLETTER (June 2002). 

50 §4, HB 23, amending F a. Star. 
§120.595(5) (providing that the court 
may award fees and costs of the appeal); 
§6, CS/HB 23, amending FLa. Svar. 
§120.595(5) (providing that the court 
shall award fees and costs for the ad- 
ministrative proceeding and the appel- 
late proceeding). 

51 Some continue to argue that the ex- 
isting provision is unconstitutional. See 
Smith, supra note 49. If this provision 
is in fact held unconstitutional, the leg- 
islature presumably would be free to 
enact these more controversial changes 
described in the preceding footnote, and 
it may well choose to do so. 

52 E.g., SWFWMD v. Save the Manatee 
Club, Inc., 773 So. 2d 594, 598 (Fla. 1st 
D.C.A. 2000) (recognizing that the leg- 
islature revised the APA in 1999 to ad- 
dress the court’s prior decision in 
SJRWMD v. Consolidated Tomoka Land 
Co., 717 So. 2d 72 (Fla. 1st D.C.A. 1998), 
which had interpreted the 1996 amend- 
ments to the APA); Barfield v. DOH, 805 
So. 2d 1008, 1011 (Fla. 1st D.C.A. 2001) 
(recognizing that the legislature revised 
the APA in 1999 to address the court’s 
prior decision in DCF v. Morman, 715 
So. 2d 1076, 1077 (Fla. 1st D.C.A. 1998), 
which had interpreted the 1996 amend- 
ments to §120.57(1)(1); David M. 
Greenbaum and Lawrence E. Sellers, Jr., 
1999 Amendments to the Florida Admin- 
istrative Procedure Act: Phantom Men- 
ace or Much Ado About Nothing?, 27 Fa. 
Sr. U. L. Rev. 499, 507-09, 520-21 (2000). 


Laurence E. Sellers, Jr., is a part- 
ner with Holland & Knight, LLP, in the 
firm’s Tallahassee office. He received his 
J.D., with honors, from the University of 
Florida College of Law. 

This column is submitted on behalf 
of the Administrative Law Section, 
Donna E. Blanton, chair, and Richard 
M. Ellis, editor. 
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An Update on Florida Alimony Case Law: 
Are Alimony Guidelines a Part of Our Future? 


Partl 


by Victoria M. Ho and Jennifer J. Cohen 


he suggestion to use 
guidelines for the deter- 
mination of an alimony 
award is new in Florida. 
Judge Farmer of the Fourth District 
Court of Appeal was the first appel- 
late judge to approach the subject 
in Bacon v. Bacon, 819 So. 2d 950 
(Fla. 4th DCA 2002), in June 2002. 

In a concurring opinion, Judge 
Farmer expressed his view that 
“broad discretion in the award of 
alimony is no longer justifiable and 
should be discarded in favor of 
guidelines, if not an outright rule.”' 
Judge Farmer recognized that un- 
der Canakaris’ there has been a 
policy of discretion with respect to 
alimony; however, he noted that 
policy is under challenge in the lit- 
erature. He believed alimony en- 
titlements should be standardized 
because the outcomes would be 
more predictable, thus encouraging 
settlement and decreasing litiga- 
tion.* 

Two months later, Judge Polen, 
also of the Fourth District Court of 
Appeal, referred to Judge Farmer’s 
concurrence when Judge Polen 
stated in Landow v. Landow, 824 So. 
2d 278 (Fla. 4th DCA 2002), that 
broad discretion may not be the best 
policy and statutory guidelines 
should be established. 

These scant references in Florida 
case law indicate that there is 
some judicial support for the leg- 
islature to consider alimony 
guidelines, similar to the child 
support guidelines that are now 
federally mandated in all states.‘ 
The concept of child support 
guidelines met with resistance 


The first part of this 
article examines the 
current status of 
alimony in Florida. 
The second part 
reviews the steps 
other states are 
taking with the 
issue of alimony 
and discusses how 
Florida might 
improve its treatment 
of alimony. 


when they were first mentioned, 
as there was concern that guide- 
lines would replace judicial discre- 
tion. Although disputes continue 
over child support guidelines, few 
judges and attorneys would sup- 
port a movement to return to the 
discretionary system.° 

Obviously, alimony is very differ- 
ent than child support in that ev- 
ery marriage does not mandate ali- 
mony, whereas every child requires 
parental financial support. How- 
ever, alimony guidelines may pro- 
vide a more specific and uniform 
way to establish support than the 
current system. When there is no 


clear way to predict what an ali- 
mony award will be, parties are less 
likely to settle this issue as attor- 
neys cannot advise their clients 
with any certainty. 

The current Florida standard is 
based on the need of the request- 
ing spouse and the ability to meet 
that need by the paying spouse. The 
problem with the “need” standard 
is that it is difficult to define the 
standard of living upon which such 
need is based. At what length of 
marriage should standard of living 
be applied? Should generous payor 
spouses be penalized in a divorce 
with a high alimony payment to 
meet the standard of living, when 
parsimonious spouses are re- 
warded? Should public policy define 
a “middle class” standard when the 
payor spouse is able? On a necessi- 
ties standard? At what point do di- 
vorce laws cause people not to 
marry—is this good public policy? 
All these questions are raised un- 
der the current Florida alimony ra- 
tionale. It causes us to look at ali- 
mony guidelines as perhaps a 
possible improvement to the cur- 
rent general statutory factors ap- 
plication to alimony decisions. 

If alimony is to be judicially de- 
termined in “just proportions where 
appropriate,” then this judicial dis- 
cretion can understandably lead to 
widely disparate results. An over- 
view of Florida alimony awards, 
based on the seven statutory factors 
delineated in §61.08,' are at- 
tached as Exhibits A and B. Exhibit 
A lists cases dealing with perma- 
nent alimony. Exhibit B lists cases 
dealing with rehabilitative alimony. 
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There is little pattern or predictabil- 
ity of alimony awards, even though 
each case is based on the same 
statutorily mandated analysis. 

A review of the attached case law 
summaries shows that, in perma- 
nent alimony cases, approximately 
one third of the cases were re- 
manded to the trial court for lack of 
findings; one third were remanded 
to alter amount or duration; and one 
third were remanded for other rea- 
sons. Of those remanded for amount 
or duration, seven of the cases were 
remanded because the amount of 
alimony was too much, approaching 
or over 50 percent of the husband’s 
income.* Two cases were remanded 
for an award of alimony that was too 
low’ (Lowman—20 percent is too 
little; Bacon—13.5 percent is not 
enough). 

“Bridge-the-gap” alimony does not 
lend itself to alimony guidelines. 
This sub-type of lump sum ali- 
mony” is meant to meet a specific, 
short-term need. Rehabilitative ali- 
mony is sometimes referred to as 
“bridge-the-gap” alimony, even 
though the two types of alimony are 
very different; most notably, reha- 
bilitative alimony requires a valid 
rehabilitative plan and can be of 
longer duration." As bridge-the-gap 
alimony is meant for a very specific, 
short-term need, it does not seem 
appropriate for an alimony guide- 
line approach. 

The American Law Institute sug- 
gests a different policy: that is, for 
compensatory payments. This is a 
payment to compensate the receiv- 
ing spouse for loss of earning abil- 
ity caused by the marriage.'* The 
American Law Institute proposes 
five bases for compensatory pay- 
ments, including the loss in living 
standard experienced at dissolu- 
tion by the spouse who has less 
wealth; an earning-capacity loss 
incurred during the marriage from 
one spouse’s disproportionate share 
of the care of children or from the 
care provided to a sick, elderly, or 
disabled third party; the loss in- 
curred when the marriage is dis- 
solved before a spouse realizes a 
fair return from his or her invest- 
ment in the other spouse’s earning 


capacity; and an unfairly dispropor- 
tionate disparity between the 
spouses in their abilities to recover 
their premarital standard of living 
after the dissolution of a short mar- 
riage.'* 

Note that these factors are not as 
income-driven as guidelines; rather, 
they are factors that must be judi- 
cially determined. The Model Pro- 
visions Adopting Chapter 5 of the 
American Law Institute’s Principles 
of the Law of Family Dissolution 
provides suggested language that 
could be adopted by state legisla- 
tures.'* The suggested formulas for 
some factors are income-based. 
However, the suggested formulas for 
other factors add other variables 
such as the family’s living expenses 
during the period of education or 
training and the amount of debt 
that remains from the period of edu- 
cation or training and the amount 
necessary for the spouses to recover 
the premarital standard of living for 
factor. The question is: Are they 
more fair than the current Florida 
factors, and would they provide 
more predictable results? 

A turn to income-based guidelines 
for alimony would be a sharp depar- 
ture from the currently existing phi- 
losophy with respect to alimony by 
Florida courts, which currently em- 
phasizes the standard of living in 
fashioning alimony awards. For ex- 
ample, the Fifth District Court of 
Appeal in Vick v. Vick, 675 So. 2d 714 
(Fla. 5th DCA 1996), discusses per- 
centage of income rather than stan- 
dard of living, noting that the ap- 
pellate court cannot determine 
whether the trial court’s imposition 
of monthly support obligations con- 
stitutes abuse of discretion merely 
by referring to the percentage of the 
husband’s net monthly income. 
Rather, the appellate court must 
review the trial court’s overall divi- 
sion of assets and award of support 
to determine the appropriateness of 
the award. 

Conversely, the court in Laz v. Laz, 
727 So. 2d 966, 967 (Fla. 2d DCA 
1998), considered the percentage of 
income when it reversed the ali- 
mony awarded by the trial court. In 
Laz, Judge Quince opined that it 
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was an abuse of discretion for the 
court to award the wife of a 35-year 
marriage less than one third of the 
income available to the parties. 

In Mallard v. Mallard, 771 So. 2d 
1138 (Fla. 2000), the Florida Su- 
preme Court struggled with this is- 
sue when the husband’s net income 
was high (over $428,750 per year) 
but the parties had a parsimonious 
standard of living. The Second Dis- 
trict Court of Appeal tried to accom- 
modate this disparity by developing 
the concept of a “savings alimony” 
award to the wife. The Florida Su- 
preme Court reversed, reaffirming 
the concept that alimony was to pro- 
vide support only for the needs of 
the requesting party. 

Next month, in the second part of 
this article, there will be an exami- 
nation of the steps that some of the 
other states are taking to deal with 
the alimony issue and a discussion 
as to how Florida might be able to 
address the problems associated 
with awarding alimony. U 


' Bacon, 819 So. 2d at 954. 

2 Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). 

3 Bacon, 819 So. 2d at 956. 

* Tra Mark Ellman, The Maturing Law 
of Divorce Finances: Toward Rules and 
Guidelines, 33 Fam. L. Q. 801, 807 (1999). 

° Id. at 813. 

® Marti E. Thurman, Maintenance: A 
Recognition of the Need for Guidelines, 
33 U. LouIsvILLE J. Fam. L. 971, 972 
(1995). 

7 In determining a proper award of ali- 
mony or maintenance, the court shall 
consider all relevant economic factors, 
including but not limited to: 

a) The standard of living established 
during the marriage. 

b) The duration of the marriage. 

c) The age and the physical and emo- 
tional condition of each party. 

d) The financial resources of each 
party, the nonmarital and the marital 
assets and liabilities distributed to each. 

e) When applicable, the time neces- 
sary for either party to acquire sufficient 
education or training to enable such 
party to find appropriate employment. 

f) The contribution of each party to 
the marriage, including, but not limited 
to, services rendered in homemaking, 
child care, education, and career build- 
ing of the other party. 

g) All sources of income available to 
either party. 

The court may consider any other 
factor necessary to do equity and jus- 
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tice between the parties. Fia. Stat. ch. 
61.08 (2002). 

8 O’Connor v. O’Conner, 782 So. 2d 502 
(Fla. 2d D.C.A. 2001); Tarkow v. Tarkow, 
805 So. 2d 854 (Fla. 2d D.C.A. 2001); Aus- 
tin v. Austin, 785 So. 2d 528 (Fla. 3d 
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Permanent Alimony Award Upheld after 5/1/1997 


Case Length | Wife’s Wife’s | Husband’s| Alimony Court Action Other Factors: 
of Age | Income} Income Awarded Including Standard of Living, 
Marriage Agreements Between Parties 
and Children 

Lewis v. Lewis Alimony award upheld when trial 
807 So.2d 777 court made numerous findings re- 
(Fla. lst DCA lated to the former wife’s entitlement 
2002) to alimony even though it did not 

make a specific finding as to the stan- 

dard of living established during the 

marriage 
Morgan v. Lump sum Alimony in the amount of $279,000, | The alimony was for support, not a 
Morgan 4 of payable in monthly installments for | division of assets; record did not in- 
a = — $279,000, a term of 15 ° years should not have | dicate special circumstances that 

: payable been classified as “lump sum” ali- | warranted lump sum rather than 
2002) in monthly mony, but rather should have been | permanent alimony 
installments | classified as permanent alimony 
of $1,500/mo. 
Grimes v. approx. 49 Reversed denial of permanent ali- | Wife had serious health prob- 
Grimes 12 mony; that husband chose to marry | lems, including cancer of the 
770 So.2d 293 | years a woman 16 years older than him- | eye and serious depression 
(Fla. lst DCA self not an appropriate basis on 
2000) which to deny permanent alimony 
Burrill v. 6 years 40 $6-7 per |$60-70,000 Lump sum Reversed denial of permanent ali- | Agreement that wife would stay 
Burrill hour; per year of $38,350 mony but upheld denial of rehabili- | home with children; husband sup- 
701 So.2d 354 (potential payable at | tative alimony ported wife pursuing an education 
(Fla. lst DCA to earn $1,000/mo. 
1997) $ 18- for Equit. 
20,000 Dist. 
per year) 
Merkin v. 
Merkin 32 years 53 $914 per | $11,467- $4,000/ Alimony award upheld where 
804 So. 2d 595 month $12,234/mo. | mo. perm. husband had ability to pay and 
(Fla. 2d DCA alimony wife demonstrated need 
2002) 
Blanchard v. over 30 0 for last Reversed denial of nominal award | Husband earned significantly 
Blanchard years 1.5 years of permanent alimony to reserve | more income than wife through- 
793 So. 2d 989 (during jurisdiction to potentially award | out most of marriage 
(Fla. 2d DCA pursuit of wife greater amount of alimony in 
2001) photography future; reversed award of bridge- 
career) the-gap alimony to husband 
Cochran v. Alimony award upheld, finding the 
Cochran husband was voluntary underem- 
819 So. 2d 863 ployed and properly imputed 
(Fla. 3d DCA income to him based on his earning 
capacity 
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Case 


Length 
of 
Marriage 


Wife’s 
Income 


Husband’s 
Income 


Court Action 


Other Factors 


Martinez v. 
Martinez 

761 So.2d 433 
(Fla. lst DCA 
2002) 


12 years 


$12,564 
per year 
imputed 


$31,096 net per 


month 


Affirmed award of permanent 
alimoney 


Wife is college graduate but a 
homemaker during marriage; 2 
minor children 


Garces v. 
Garces 

704 So. 2d 1106 
(Fla. 3d DCA 
1998) 


24 years 


$40,484 

per year; 
$5,000 from 
part-time 
job 


$56,000 per 
year 


$1,000/ 
mo. perm. 
alimony 


Affirmed permanent alimony 
and requirement that husband 
cover wife’s future medical, psy- 
chiatric, and counseling expenses 
required as a result of domestic 
abuse during marriage 


Award was based on assumption 
that wife would continue full- 
time employment, but was not 
required to continue part-time 
job 


Bronson 
v.Bronson 

793 So. 2d 1109 
(Fla. 4th DCA 
2001) 


23 years 


$42,000, 
imputed; 
approx. $200 
per week 
actual income 


$1,000/ 
mo. perm. 
alimony 


Affirmed award of permanent 
alimony to wife in light of 
husband’s imputed income; 
record supported trial court’s 
finding that husband caused his 
own termination of employment 


Baker v. Baker 
763 So. 2d 493 
(Fla. 4th DCA 
2000) 


18 years 


early 40s 


$24,000 
per year 


over $88,000 
per year 


Affirmed award of permanent 
alimoney 


Two minor children; husband 
never complained about her re- 
duced work schedule to take care 
of children 


Moorehead v. 
Moorehead 
745 So.2d 549 
(Fla. 4th DCA 
1999) 


$1000 net 
per month 
imputed 
by trial 
court 


$500/ bi- 
weekly 
perm. ali- 
mony 


Affirmed award of permanent 
alimony 


Wife only held unskilled jobs 
earning close to min.; 

wife had below average intelli- 
gence 


Nelson v. 
Nelson 

721 So. 2d 388 
(Fla. 4th DCA 
1998) 


12° years 


$12,000 per 
year 


$72,000 per 
year 


Affirmed award of permanent 
alimony 


Court noted that disparate 
earning capacity becomes 
significant factor in “gray area” 
marriages 


McHugh v. 
McHugh 

702 So.2d 639 
(Fla. 4th DCA 
1997) 


less than 
14 years 


$17,340 net 
per mo. 


$2,500/ mo. 5 
yrs. Rehab. 
alimony; 
$1,500/ mo. 
Perm. 
alimony 


Affirmed awards of permanent and 
rehabilitative alimony 


Wife suffered from depression; 
2 minor children 


Cerra v. Cerra 
820 So. 2d 398 
(Fla. 5th DCA 
2002) 


late 40s 


$5,000 
during 
marriage; 
$20,000 
after 
separation 


$150,000 


$3,000/ mo. 


perm. 
alimony 


Alimony award upheld; long- 
term marriage, therefore a 
rebuttable presumption of 
entitlement to permanent 
alimony; disparate earning 
capacity is significant factor 


Wife started making $20,000 
after dissolution began; income 
should not be imputed to her. 
There is no requirement that a 
person be employed making the 
highest wages available in her field 


Reeves v. 
Reeves 

821 So. 2d 333 
(Fla. 5th DCA 
2002) 


4 years 


$10,000 


over $50,000 


Failing to award permanent ali- 
mony was abuse of discretion; re- 
buttable presumption against per- 
manent alimony for short term 
marriage, however it can be 
awarded when circumstances oc- 
cur during marriage precluding a 
spouse from earning as much as he 
or she did prior to marriage 


Wife made $27,000 prior to 
marriage, but was now only ca- 
pable of making $10,000 as she 
and husband agreed during 
marriage she would discontinue 
her career as a teacher for the 
parties’ handicapped child. 


Brown v. 
Brown 

784 So. 2d 464 
(Fla. 5th DCA 
2001) 


approx. 
19 years 


$2000 
imputed 


$50,000 
lease 
income per 
year 


Remanded issue of alimony for 
trial court to reconsider without 
imputing income to wife; no 
basis for imputation without 
evidence to show what she could 
earn in local economy 


Johnson v. 
Johnson 

779 So. 2d 620 
(Fla. 5th DCA 
2001) 


$800 per 
month from 
social 
security 
disability 
payments 


Reversed denial of alimony to 
husband; waiver of interest in 
wife’s property in prenuptial 
agreement did not preclude ali- 
mony request; remanded for trial 
court to consider husband’s claim 
for alimony based on needs and 
ability standard 


Lapham v. 
Lapham 

778 So. 2d 487 
(Fla. 5th DCA 
2001) 


approx. 8 
years 


approx. 
$39,000 


$375/ mo. 


perm. 
alimony 


Affirmed award of permanent 
alimony 


Parties separated several years 
earlier but continued to interact 
with each other as a couple; 
wife had health insurance 
expense 


82 THE FLORIDA BAR JOURNAL/OCTOBER 2003 


Ee Age Awarded 

| | 

| 

17 years 

= 

24 years 

5 years $3000 

per 

month 

fs from | 

annuity 

| 

: ita 

= than 

$16,000 

per year 

| 


Case 


Wife’s 
Income 


Husband’s 
Income 


Alimony 
Awarded 


Court Action 


Other Factors 


Thomas v. 
Thomas 

776 So. 2d 283 
(Fla. 5th DCA 
1998) 


$1760 
per 
month 


$7000 per 
month 


$600/mo. 
perm 
alimony 


Affirmed award of permanent 
alimony; 14 years in upper 
portion of gray area of mar- 
riages for alimony purposes 


One minor child 


Escudero v. 
Escudero 

739 So. 2d 688 
(Fla. 5th DCA 
1999) 


$998 per 
month 


$1,721 per 
month 


$350/ mo. 


perm. 
alimony 


Affirmed award of permanent 
alimony 


Wife over-contributed to living 
expenses; Abusive relationship- 
wife had to seek psych. counsel- 
ing and help for depression 


Pollock v. 
Pollock 

722 So. 2d 283 
(Fla. 5th DCA 
1998) 


$500-$1200 
per month 


$600/ mo. 
Rehab. 
alimony 
converted to 
$794 per 
month perm. 
alimony 


Affirmed modification of rehabili- 
tative alimony to permanent 
alimony in a gray area mar- 
riage as general rule that payee 
spouse should be afforded 
lifestyle commensurate to 
marriage does not necessarily 


apply 


Wife suffered from mental 
health problems; husband had 
cash flow problem 


Permanent Alimony Award Reversed afte 


Mallard v. 
Mallard 

771 So. 2d 1138 
(Fla. 2000) 


“long term” 


over 
$428,750 
per year 


$7,375 /mo. 
perm. 
alimony with 
$3,125 for 
savings 


r 5/1/1997 


Reversed alimony award hold- 
ing alimony cannot include a 
savings component, its purpose 
is to provide the needs and 
necessities of life 


Court noted the accumulation of 
marital assets due to frugality of 
parties was taken into consider- 
ation in equitable distribution 


Todd v. Todd 
734 So. 2d 537 
(Fla. lst DCA 
1999) 


19 years 


$18,200 
per year 


$50,000 per 
year 


$750/mo. 
Perm. 
alimony 


Reversed permanent alimony 
award and remanded to re- 
address amount; improper to use 
formula to determine amount of 
permanent alimony 


Court did not consider marital 
assets and liabilities distributed 
to each party 


O’Connor v. 
O’Connor 

782 So. 2d 502 
(Fla. 2d DCA 
2001) 


Dental 
assistant; 
(most 
income 
from cash 
assets) 


Maintained 
own dental 
practice 
throughout 
most of 
marriage 


$5,500/mo. 
Perm. 
alimony 


Reversed award of permanent 
alimony; error to include inherit- 
ance and investment in retire- 
ment account as income sources 
for wife 


Alimony warded represented over 
50% of husband’s net monthly 
income; remanded for court to make 
findings as to the wife’s actual 
needs, income from all sources and 
ability to contribute to her own 
support 


Tarkow uv. 
Tarkow 

805 So. 2d 502 
(Fla. 2d DCA 
2001) 


26 years 


$1000 per 
month 
imputed 


$201,000 per 
year 


$9,000 /mo. 
Perm. 
alimony 


Reversed permanent alimony 
award and directed trial court on 
remand to reduce award to $8000/ 
mo. 


Wife’s financial affidavit had overin- 
flated items 


Lowman v. 
Lowman 

724 So. 2d 648 
(Fla. 2d DCA 
1999) 


24 years 


$1,200/mo. 
Perm. 
alimony 


Reversed award of permanent 
alimony and remanded for 
consideration of larger amount 


Wife had history of health problems; 
1 minor child; parties split $210,000 
in marital assets 


Ruiz v. Ruiz 
821 So. 2d 1112 
(Fla. 3d DCA 
2002) 


$600/wk. 
Perm. 
alimony 


Alimony was reversed because 
the judgment did not include 
findings of fact on the husband’s 
ability to pay or the wife’s 
financial resources 


Judgments incorporating consider- 
ation of future events in setting 
support amounts are usually im- 
proper because of the lack of eviden- 
tiary basis for determining those 
future events 


Austin v. 
Austin 

785 So. 2d 528 
(Fla. 3d DCA 
2001) 


16 years 


ability to 
earn 
$1,360 
per 
month 


$192,000 per 
year 


$6,140/mo. 
Perm. 
alimony 


Reversed amount of permanent 
alimony award and remanded for 
redetermination of amount; 
amount awarded excessive 


Trial court entered rotating custody 
schedule 


Rashotsky v. 
Rashotsky 
782 So. 2d 542 
(Fla. 3d DCA 
2001) 


32 years 


$10,500 net 
per mo. plus 
end of year 
bonus 


$6,000/mo. 
Perm. 
alimony 
plus first 
$12,984 of 
any bonus 


Reversed permanent alimony 
award; evidence did not support 
award when under the order, 
husband would not be able to live 
within his own stated needs 


Trial court abused its discretion in 
ordering alimony nontaxable/ 
nondeductable when decision caused 
an additional $13,000 tax liability 


Gallinar v. 
Gallinar 

763 So. 2d 447 
(Fla. 3d DCA 
2000) 


2 years, 8 
months 


$250/wk. 
Perm. 
alimony 


Reversed the amount of perma- 
nent alimony and remanded for 
reduction in the award to ensure 
the husband's economic survival 


Noted wife would probably not be 
able to maintain employment due to 
depression; one child 
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of Age 

Marriage 

years 

| 

$20,000 $80,000 

per per year ys 

year 
| 
| 

38 0 | 


Case 


Length 
of 


Marriage 


Wife’s 
Income 


Husband’s 
Income 


Alimony 
Awarded 


Court Action 


Ballesteros v. 
Ballesteros, 
819 So. 2d 902 
(Fla. 4th DCA 
2002) 


28 years 


$1,378 


$2,308 


$600/mo. 


perm. 
alimony 


The award of permanent alimony 
for the wife was an abuse of discre- 
tion when the alimony combined 
with child support and health 
insurance for minor child left 
husband unable to support himself 


Peterson v. 
Peterson, 

818 So. 2d 683 
(Fla. 4th DCA 
2002) 


Alimony award reversed and 
remanded for fining regarding the 
standard of living during the 
marriage;without the finding, the 
court cannot review the reasonable- 
ness of the award 


Permanent alimony is used to provide 
the needs of the spouse as established 
during the marriage, therefore, find- 
ings are required 


Bacon v. Bacon, 
819 So. 2d 950 
(Fla. 4th DCA 
2002) 


27 years 


$288,000 


$3,275/mo. 


perm 
alimony 


Amount of alimony was an error 
when the court failed to consider all 
of the wife’s needs in its award, 
especially considering the award 
was only approximately 13.5% of 
the husband’s income 


Trial court erred in arbitrarily mak- 
ing deductions from wife’s expenses 


Vorcheimer 

v. Vorcheimer, 
780 So. 2d 1018 
(Fla. 4th DCA 
2001) 


$5830 net per 
month (includ- 
ing imputed 
support from 
his father 


$750/mo. 


perm. 
alimony 


Remanded award of permanent 
alimony for trial court to reconsider 
amount of award after recalculating 
husband’s income; error to impute 
the $1500 addtional income husband 
was receiving from his father absent 
evidence that the payment would 
continue in the future 


Weiser v. 
Weiser, 

782 So. 2d 986 
(Fla. 4th DCA 
2001) 


$12,000 net per 
month 


$4,000/mo. 
perm. 
alimony 
until young- 
est child 18; 
then $2,500 


mo. 


Three minor children 


Affirmed award of permanent 
alimony, but reversed automatic 
reduction portion of final judgment; 
$2,000 per month gift could be 
included in calculation of income for 
alimony 


2 minor children; parties agreed that 
wife would be stay-at-home mother 
during children’s minority 


Shrove v. 
Shrove 

724 So. 2d 679 
(Fla. 4th DCA 
1999) 


18 years 


$10,191.33 
per month 


$2,000/mo. 


perm. 
alimony 


Reversed permanent alimony; 
remanded for further findings con- 
cerning amount of income; bonus 
income properly included in deter- 
mining income for alimony purposes 


Wife stayed at home with children 
during most of marriage; 
wwfe had several health problems 


Segall v. Segall 
708 So. 2d 679 
(Fla. 4th DCA 
1998) 


$50,000- 
$100,000 
per year 


$692/mo. 
month perm. 
alimony 


Reversed permanent alimony; 
remanded for sufficient findings 
of fact to enable court to deter- 
mine appropriateness of perma- 
nent alimony award or consider 
rehabilitative or “bridge-the-gap” 
alimony 


2 minor children; no showing wife 
was permanently without means of 
self-support as result of anything 
that transpired during the marriage 


Ordini v. 
Ordini 

701 So. 2d 663 
(Fla. 4th DCA 
1997) 


12 years 


$3,000 per 
month imputed 


$1,000/mo. 
perm. ali- 
mony 


Affirmed permanent aspect of 
alimony award; remanded to 
reconsider amount in light of 
conclusion that trial court erred in 
not considering financial support 
of husband’s parents 


Parties supported by gifts from 
parents during marriage; agree- 
ment that wife would not work; 
husband’s mother testified that 
she would continue to meet her 
son’s needs; 2 minor children 


Vitalis v. Vitalis 
799 So. 2d 1127 
(Fla. 5th DCA 
2001) 


20 years 


$6846 per 
month 


$1,200/mo. 
perm. 
alimony; 
$300/mo. 
rehab. 
alimony 


Reversed awards of permanent and 
rehabilitative alimony; remanded 
for entry of findings of fact noting 
that wife’s rehab. plan was suffi- 
cient, but she may be entitled to 
permanent alimony 


2 minor children; final judge- 
ment tracked statute without 
specific factual support for most 
of the mandated factors 


Kreisler v. 
Kreisler, 

752 So. 2d 1288 
(Fla. 5th DCA 
2000) 


???-medical 
software 
salesman 


$2,400/mo. 


perm. 
alimony 


Reversed amount of permanent 
alimony award and remanded for 
consideration of appropriate 
amount after imputing income to 
wife of at least minimum wage 


2 children had almost reached 
majority; wife had college degree and 
had performed odd jobs and account- 
ing work during marriage 


Calderon v. 
Calderon 

730 So. 2d 400 
(Fla. 5th DCA 
2000) 


$2760 net 
per month 


$150/mo. 
perm. 
alimony; 
$150/mo. 
rehab. 
alimony 
during wife’s 
pregnancy 


Reversed permanent alimony and 
other financial components of 
judgment; remanded for determi- 
nation of support amounts which 
husband can afford to pay and 
which are supported by record 
evidence 


3 minor children and 1 expected child; 
support awards left husband with 
$211 per month on which to live 


Permanent Alimony Denial Cases after 5/1/1997 


Landow v. 
Landow 

824 So. 2d 278 
(Fla. 4th DCA 
2002) 


7 years 


50 


Affirmed denial of permanent 
alimony after short term marriage 
when wife left the marriage with 
substantial assets 


Wife’s business did not suffer as a 
result of marriage. 
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Age 
| 
4 years 
| 
= 
| 
Byears | 43 | $35,000 
year 
| 
mum | | $1,200 | 
per | 
month 
3 imputed | 
3 $1038 | 
| per | 
month 
| 
| 
| 
++ | 
| 
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Case 


Length 
of 


Marriage 


Wife’s 
Age 


Wife’s 
Income 


Husband’s 
Income 


Court Action 


Other Factors 


Krafchuk v. 
Krafchuk 

804 So. 2d 376 
(Fla. 4th DCA 
2001) 


12 years 


Husband 


Husband 


-44 


disabled 
$1176 per 
month 
Soc. Sec. 


Wife $5010 


Affirmed denial of permanent 
alimony to husband who moved in 
with parents after car accident who 
provided him with a comfortable 
lifestyle that could not be sustained 
with resources of wife 


Accident occurred 3 years into the 
marriage 


Adinolfe v. 
Adinolfe 

718 So. 2d 369 
(Fla. 4th DCA 
1998) 


Probably 
0 


Affirmed denial of permanent 
alimony; 9 years not such a short 
period as to deny permanent 
alimony as a matter of law 


Worker's comp. claim placed wife in 
better financial position than husband; 
trial court distributed marital assets 
and debts in wife’s favor 


Langevin v. 
Langevin 

698 So. 2d 601 
(Fla. 4th DCA 
1997) 


11 years 


approx. 
same age} 
as hus- 
band 


significant 
jsalary 


higher than 
wife's 


Affirmed denial of permanent 
alimony; trial court found wife had 
sufficient financial resources to be 
self-supporting without assistance 
from husband 


Wife worked throughout marriage; 
each party left marriage with 
$450,000 in assets 


Weller v. Weller 
709 So. 2d 646 
(Fla. 5th DCA 
1998) 


46 


0 with 
potential 
to earn 
$20,000 
per year 
$38,000 


gross per year 
Reversed 


Award of permanent alimony 


No children; wife fully capable of 
working and supporting herself 


Stewart v. 
Stewert 

696 So. 2d 1237 
(Fla. 5th DCA 
1997) 


13 years 


$18,000; 
potential 
to earn 
$3000 per 
month 


over $104,000 
per year 


Reversed permanent alimony; 
determination that permanent 
alimony should be awarded 
implies incapability of self- 
support; requisite incapacity not 
found here 


Wife had nursing degree, in good 
health, and worked as a pharmaceu- 
tical rep. 


Cases Reversing Award of Rehabilitative Alimony after 1/1/1998 


Case 


Length 
of 


Marriage 


Wife’s 
Age 


Wife’s 
Income 


Husband’s 
Income 


Wife’s 
Skills at 
divorce 


Rehab 
Plan 


Alimony 
Awarded 


Court 
Action 


Bryan v. Bryan 
765 So. 2d 829 
(Fla. lst DCA 
2000) 


11 years 


46 


$2,160 


$3,350 


$1,250/mo. No 
rehab.; ali- 
mony for 5 


years 


1st DCA reversed award of rehab. 
alimony for five years to “bridge- 
the-gap,” noting holding did not 
preclude an award of short-term 
assistance 


Purvis 
Purvis 
732 So. 2d 460 
(Fla. lst DCA 
1999) 


VU. 


1st DCA reversed rehab. alimony 
award as final judgment did not 
contain findings of fact to support 
award; noting on remand court 
can consider awarding rehab. 
alimony or “bridge-the-gap” 
alimony 


Walker v. 
Walker 

818 So. 2d 711 
(Fla. 2d DCA 
2002) 


12 years 


$600,000 


Did not work dur- 
ing marriage 


$6,000/mo. 
(until last 
child 18) 


Trial court awarded rehab. ali- 
mony. 2d DCA noted that rehab. 
alimony is not a substitute for 
permanent alimony & remanded 
the case for findings to support 
the type of alimony and amount of 
award. 


Cozier v. Cozier 
819 So. 2d 834 
(Fla. 2d DCA 
2002) 


15 years 


$30,000 + 
benefits 


waitress 


Trial court awarded rehab. ali- 
mony but the order did not con- 
tain findings and rehab. plan; 2d 
DCA remanded, stating there was 
a clear justification in the record 
for the award of rehab. alimony; 
however the trial court needed 
make required findings of fact 


Ingram v. 
Ingram 

750 So.2d 130 
(Fla. 2d DCA 
2000) 


20 years 


$200 /mo. 
rehab. ali- 
mony for 
max of 4 yrs. 


Bachelor’s degree 
in personnel; 
receptionist 


2d DCA reversed 6-year rehab. 
alimony award to provide wife 
means to obtain an M.B.A. (2 years 
to become eligible for program and 
4 years in the program) when she 
had not even taken the G.R.E. prep 
course, finding length of rehab. 
alimony excessive 


Williams v. 
Williams 

766 So. 2d 1127 
(Fla. 2d DCA 
2000) 


less than 2 
yrs. 


limited 
income 


superior 
earning 
capacity 


2d DCA reversed award of marital 
home to wife for 4 yrs. as rehabili- 
tative alimony without a rehab. 
plan; improper intermingling of 
asset distribution and alimony 
issues 
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Cases Reversing Award of Rehabilitative Alimony after 1/1/1998 


: Case Length | Wife’s; Wife’s | Husbands| Alimony Wife’s Rehab Court 
: of Age Income | Income Awarded Skills at Plan Action 
Marriage divorce 
Sierra v. approx. 6 28 $2,443.60 Waitress; hostess | Yes 3d DCA reversed rehab. award 
og Sierra years completed a few that was to be paid while wife 
: 776 So. 2d 966 college courses attended school for four years to 
‘ (Fla. 3d DCA earn education degree, noting 
: 2000) marriage did not affect wife’s 
a ability to obtain same or similar 
employment 
Sutton v.Hart | 23 months 27 $255/wk. $400 per month 1-yr. of community Yes 3d DCA reversed rehab. alimony 
746 So. 2d 1175 after separ- Rehab. alimony} college; clerical award to enable wife to complete 
(Fla. 3d DCA ation: $0 (2 years) education and obtain certificate in 
1999) during sonography finding she did not 
: need assistance for self support, 
noting her aspiration to acquire 
= training in a new field was insuffi- 
cient to justify award 
Young v. Hector | approx. 13 $300,000 | Former $2,000/mo. former husband- | Yes 3d DCA reversed rehab. alimony 
ee 740 So. 2d 1153 | years per year husband- Rehab. alimony | architect award as inadequate in light of 
i (Fla. 3d DCA unemployed | for 4 mos. rehab. plan presented by former 
i 1998) husband and lifestyle established 
2 during marriage 
E Saporito v. 18 months | 50 Lump sum of foreign degree, No Trial court awarded rehab. ali- 
4 Saporito $70,192.44 as not useful in the mony but the order did not make 
831 So. 2d 697 Rehab. alimony | United States specific findings to support award; 
(Fla. 5th DCA 5th DCA remanded for court to 
= 2002) make express findings to support 
its conclusion that this is a proper 
case for rehab. alimony, amount 
and duration 
Vitalis v. Vitalis | Approx. 20| 40 $1038 $6846 $1,200/mo. Medical assistant; | Yes 5th DCA reversed award of perma- 
799 So. 2d 1127 | years Perm. alimony; | teacher’s assis- nent and rehabilitative alimony; 
(Fla. 5th DCA $300/mo. Rehab} tant; waitress remanded for entry of findings of 
2001) alimony fact noting that wife’s rehab. plan 
was sufficient, but she may be 
2 entitled to permanent alimony 
Rivers v. Rivers | 3.5 years No 5th DCA affirmed denial of rehabilita- 
785 So. 2d 752 tive alimony; evidence showed that this 
(Fla. 5th DCA short term marriage did not affect the 
B 2001) wife’s employability & wife failed to 
provide a plan for rehabilitation 


Alimony after 1/1/1998 


Cases Reversing Award of Rehabilitative Alimony and Remanding for Permanent 


Case Length | Wife’s| Wife’s | Husbands | Alimony Wife’s Rehab Court 
of Age | Income | Income | Awarded Skills at Plan Action 
Marriage divorce 
Mobley v. 14 yrs 46 0 over $1,000 per none No 1st DCA reversed rehab. alimony 
Mobley $72,000 month rehab award & remanded to determine 
778 So. 2d per year alimony sufficient award of permanent 
343(Fla. 1st (2 yrs.) periodic alimony 
DCA 2000) 
: Hall v. Hall | approx. 24 $2,500 per 1st DCA reversed rehab. alimony 
oe 721 So. 2d years month rehab. award & remanded for permanent 
y 446(Fla. 1st alimony periodic alimony, finding award of 
DCA 1998) $2500 per mo. rehab. alimony ap- 
peared excessive in light of husband’s 
other financial obligations 
Knoff v. Knoff | approx. 13°} 38 Capable of | $156,000 $2,200 per liberal arts Yes 2d DCA reversed rehab. alimony 
751 So. 2d 167) years earning month rehab. | degree (psych. award & remanded for award of 
: (Fla. 2d DCA $40,000- alimony (3 & permanent alimony, taking into 
; 2000) $60,000 years) hotel mgmt.) consideration most recent income 
¥ enjoyed by the parties during mar- 
; riage, rather than Wife’s post- 
separation lifestyle 
Cardillo v. 14 years $700 per Teacher No 2d DCA reversed rehab. alimony 
Cardillo month rehab. | (did not award & remanded for trial court 
707 So. 2d alimony (24 work for 9 to reconsider type and amount of 
350(Fla. 2d mos.) years) alimony, noting permanent ali- 
DCA 1998) mony is appropriate as wife 
sacrificed career to stay home and 
raise children 
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Cases Reversing Award of Rehabilitative Alimony and Remanding for Permanent 


Alimony after 1/1/1998 
Case Length | Wife’s | Wife’s | Husbands | Alimony | Wife’s Skills | Rehab Court Action 
of Age Income |Income | Awarded | at divorce Plan 
Marriage 
Lynch v. Lynch | 12 years 51 probably 0;| $238,000 $2,000/mo. Political science Reversed rehab. alimony award & 
695 So. 2d 843 expected to| per year Rehab. degree and one remanded for permanent alimony in 
(Fla. 3d DCA earn alimony year law school amount commensurate with standard 
1997) $28,000 (60 mos.) of living established during the mar- 
riage; wife ceased employment to care 
for parties child. 
Hill v. Hooten | 17 years 44 $785 $5,850 $500 per Registered No 5th DCA reversed award of rehab. 
776 So. 2d (capacity month Nurse alimony when there was no evi- 
1004 (Fla. 5th to earn Rehab. dence that after rehab. period, wife 
DCA 2001) $1,750 per alimony could earn income sufficient to 
month) (36 mos.) enjoy lifestyle close to what she 
enjoyed during marriage; remanded 
for permanent alimony or to set 
forth findings of fact upon which it 
bases denial of such award 


Cases Affirming the Award of Rehabilitative Alimony after 1/1/1998 


Case Length | Wife’s| Wife’s | Husbands; Alimony | Wife’s Skills Rehab Court Action 
of Age Income| Income | Awarded | at divorce Plan 
Marriage 
Martire v. Less than 1 $500 per Spoke little Yes 4th DCA affirmed rehab. alimony 
Martire year month English award to help wife transition 
792 So. 2d 631 rehab. herself to life in America when she 
(Fla. 4th DCA alimony came to America with son to marry 
2001) (19 mos.) husband and her entire support 
system was in Russia 
Spenceley v. 10 years Twice the $600 rehab. x-ray techni- Yes 4th DCA affirmed rehab. alimony 
Spenceley amount of | alimony cian award when wife had a skill and 
746 So. 2d 505 the Wife could develop her full capacity for 
(Fla. 4th DCA support by obtaining a 
1999) mammographer’s license 
Barner v. 24 years $873,107.50] $135,000 pen $1,800 per teaching degree;| No 4th DCA affirmed rehab. ali- 
Barner in future year month but never mony award & found no abuse 
716 So. 2d 795 income rehab. worked outside of discretion in award to enable 
(Fla. 4th DCA from alimony home her to “bridge the gap” between 
1998) timberland (2 ° yrs.) married & unmarried life, given 
immediate illiquidity of her 
assets 
Short v. Short |7 years 34 approx. $33,000 bank teller Yes 5th DCA reversed denial of rehab. 
747 So. 2d 411 $20,000 per planned to alimony & remanded for trial court 
(Fla. 5th DCA year become teacher to determine appropriate amount, 
1999) finding rehab. alimony is appro- 
priate where wife interrupted her 
education in order to support 
husband while he was in school 
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Appellate Practice and Advocacy | 


Remand Orders in ERISA Cases: When Are 
They Reviewable in the 11th Circuit? 


n Thermtron Products, Inc. v. 
Hermansdorfer, 423 U.S. 336 
(1976), the Supreme Court 
held that 28 U.S.C. §1447(d)’s 
prohibition against review of a fed- 
eral district court order remanding 
a previously-removed case back to 
state court applied only to orders 
invoking §1447(c). This article dis- 
cusses Thermtron Products and the 
later-reported federal cases ad- 
dressing the quagmire of when an 
order remanding to state court a 
case arising under the Employee 
Retirement Income Security Act of 
1974, 29 U.S.C. 1001, et seg. is re- 
viewable in the 11th Circuit, not- 
withstanding the prohibitions. 


ERISA Background 

ERISA is a comprehensive fed- 
eral law enacted by Congress to 
regulate employee welfare benefit 
plans. Section 514(a) of ERISA con- 
cerns “conflict preemption”; it pro- 
vides that ERISA’s provisions “shall 
supersede any and all State laws 
insofar as they may now or hereaf- 
ter relate to any employee benefit 
plan” governed by ERISA. 29 U.S.C. 
§1144(a). The reach of ERISA con- 
flict preemption under the “relate 
to” rubric is “deliberately expansive, 
and designed to ‘establish pension 
plan regulation as exclusively a fed- 
eral concern.” Pilot Life Ins. Co. v. 
Dedeaux, 481 U.S. 41, 46 (1987) 
(quoting Alessi v. Raybestos-Man- 
hattan, Inc., 451 U.S. 504, 523 
(1981)). 

While ERISA conflict preemption 
is a state supremacy clause issue, 
ERISA “complete preemption” is a 
federal jurisdictional one. Metro- 


by Dorothy F. Easley 


Remand decisions 
create a plethora of 
appellate issues 


concerning reviewability, 


and do so to an even 
greater extent when 
they include dismissal 
of some, but not 
all, claims. 


politan Life Ins. v. Taylor, 481 U.S. 
58, 65 (1987). The 11th Circuit, in 
Butero v Royal Maccabees Life Ins. 
Co., 174 F.3d 1207 (11th Cir. 1999), 
articulated a four-part test for de- 
termining when state claims are 
completely preempted by ERISA: 

[T]here is complete preemption when 
four elements are satisfied. First there 
must be a relevant ERISA plan .... Sec- 
ond, the plaintiff must have standing 
to sue under that plan .... Third, the de- 
fendant must be an ERISA entity. ... Fi- 
nally, the complaint must seek compen- 
satory relief akin to that available 
under Section 1132(a); often this will be 
a claim for benefits due under a plan. 


Id. at 1212 (citations omitted). 
This means that, under ERISA’s 
exception to the “well-pleaded com- 
plaint” rule, complaints in state 
court may be removed, despite the 
absence of a federal question ap- 
pearing on the face of the plaintiff’s 
“well-pleaded complaint,” if a defen- 
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dant, upon removal, can show com- 
plete preemption.' By contrast, con- 
flict preemption does not provide 
the jurisdictional basis for removal 
per se; “the fact that a plaintiff’s 
state claims may be preempted be- 
cause they ‘relate to’ an ERISA plan 
under §514 does not necessarily 
mean that they will fit within the 
scope of ERISA’s §502 civil enforce- 
ment provision.” Accordingly, some 
state claims (excluding direct neg- 
ligence and contract claims) may 
interfere with the plan’s adminis- 
tration or delivery of benefits with- 
out implicating ERISA’s civil en- 
forcement scheme and may remain 
in state court for determination of 
the preemption issue. Gonzalez- 
Garcia v. Williamson-Dickie Mfg. 
Co., 99 F.3d 490, 491 (1st Cir. 1996). 

The tug-of-war between §502 
complete preemption (case may re- 
main in federal court) and §514 con- 
flict preemption (case may be re- 
manded to state court) is significant 
in that cases removed to federal 
court “on the jurisdictional wings” 
of §502 complete preemption may 
be remanded, at least in part, if the 
district court concludes that at least 
some claims are only “conflict pre- 
empted” under §514. Those remand 
decisions create a plethora of appel- 
late issues concerning reviewabil- 
ity, and do so to an even greater 
extent when they include dismissal 
of some, but not all, claims. 


Federal Statutes 
Controlling Appellate 
Review of Remand Orders 
Title 28 U.S.C. §1447(c) and (d) 
set forth the procedures and gen- 


1 
: 
| 
| 
2 
| 
| 
Ft 
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eral nonreviewability of remand or- 
ders after a case has been removed 
from state to federal court. Section 
1447(c) contains two general catego- 
ries in “which a district court may — 
and in one case must — order a re- 
mand: when there is 1) a lack of sub- 
ject matter jurisdiction or 2) a de- 
fect other than a lack of subject 
matter jurisdiction [such as re- 
moval].” Snapper, Inc. v. Redan, 171 
F.3d 1249, 1252-53 (11th Cir. 1999) 
(emphasis added). Thus, pursuant to 
§1447(c), 

[a] motion to remand the case on the 
basis of any defect other than lack of 
subject matter jurisdiction must be 
made within 30 days after the filing of 
the notice of removal under section 
1446(a) [28 U.S.C.A. § 1446(a)]. If at any 
time before final judgment it appears 
that the district court lacks subject mat- 


ter jurisdiction, the case shall be re- 
manded. 


Id. 

Under §1447(d), federal appellate 
courts are barred from reviewing 
remand orders issued under 
§1447(c) (lack of subject matter ju- 
risdiction), whether by appeal, man- 
damus, or otherwise, even if the dis- 
trict court’s order is erroneous: “(d) 
An order remanding a case to the 
State court from which it was re- 
moved is not reviewable on appeal 
or otherwise [, except when civil 
rights cases removed under §1443 
are involved.]” 

The rationale is that allowing fed- 
eral appeal of remand orders would 
simply delay justice in state courts. 
See New v. Sports & Recreation, Inc., 
114 F.3d 1092 (11th Cir. 1997). 

Section 1447(d)’s language would, 
therefore, seemingly bar appellate 
review of any ERISA remand deci- 
sion by a district court. The simplic- 
ity of the statutory language, how- 
ever, is misleading. In fact, a number 
of judicially-created exceptions pro- 
vide for appellate review of remand 
decisions. As a result, “straightfor- 
ward’ is about the last word judges 
attach to §1447(d) these days... .”° 


History of Remand 
Order Reviewability 

In 1976, the Supreme Court in 
Thermtron Products identified a 
narrow exception to the strict bar 


to appellate review of remand or- 
ders: A remand order may be re- 
viewed on petition for writ of man- 
damus where the district court has 
remanded a case “on grounds not 
authorized by the removal statutes.” 
423 US. at 336. The Court held that 
§1447(d)’s review prohibition ap- 
plied only to remand orders ren- 
dered under the district court’s 
§1447(c) statutory authority and 
invoking the grounds for remand 
specified under §1447(c); remands 
based on grounds not appearing in 
§1447(c) were open to writ of man- 
damus review. 

After the district court in 
Thermtron Products had remanded 
the case to state court, citing con- 
cerns about its overcrowded docket, 
the defendants petitioned the Sixth 
Circuit Court of Appeals to issue a 
writ of mandamus directing the dis- 
trict court to retain jurisdiction over 
the case. Citing §1447(d), the Sixth 
Circuit held that it lacked jurisdic- 
tion to review the remand decision. 
The Supreme Court disagreed and 
reversed. The Court recognized that 
§1447(d) must be read in pari ma- 
teria with §1447(c), providing the 
grounds on which a district court 
can remand a case to state court. 
Thus, remands based on grounds 
specified in §1447(c) were the only 
grounds insulated from review un- 
der §1447(d). Because the district 
court’s ground for remand—the con- 


gested state of a district court’s 
docket—in Thermtron Products was 
not based on §1447(c), the Supreme 
Court held that §1447(d) did not bar 
appellate review of that decision. 


Cases Construing §1447(d) 
e The General Rule Is Remand 
Nonreviewability—Or Is It? 
Beginning with the exception 
carved out in Thermtron Products, 
the jurisprudence surrounding 
§1447(d) has grown increasingly 
complex. Post-Thermtron Products, 
federal courts have ruled in diver- 
gent ways. For example, a remand 
based on district court refusal to 
exercise ancillary federal jurisdic- 
tion over nonfederal elements of a 
case once the federal claims dropped 
out of the case has been held to be 
within the scope of §1447(c) and not 
reviewable.‘ In contrast, it has been 
frequently held that a remand based 
on district court refusal to exercise 
pendent jurisdiction over state law 
claims may not be within the scope 
of §1447(c) and, therefore, may be 
reviewable. Some courts have 
reached this result where a plain- 
tiff has abandoned his or her fed- 
eral claims after removal, where the 
district court dismissed the federal 
claims, where some but not all of the 
plaintiff’s state law claims were 
deemed preempted by federal law, 
and where the district court simply 
determined that the state law 


Gee, thanks, boss, but | think I’d really 
rather have a raise than the shirt off your back. 
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claims would be better heard in 
state court.° Some courts have held 
that, inasmuch as §1447(c) applies 
only to cases removed under §1441, 
a remand issued in a case removed 
under another statute is outside the 
purview of §1447(c) and, therefore, 
reviewable. 

Accordingly, another exception 
has developed to support appellate 
review of remand decisions, known 
as the “matter of substantive law 
exception” to §1447(d). This doctrine 
“allows the courts of appeals to re- 
view those remands to state court 
that are based on determinations of 
the substantive rights of the par- 
ties.” Aquamar, S.A. v. Del Monte 
Fresh Produce N.A., Inc., 179 F.3d 
1279, 1285 (11th Cir. 1999). Courts 
addressing the reviewability of a 
partial dismissal and partial re- 
mand order have followed a two- 
step consideration: first, of 28 U.S.C. 
§1447(d) and separableness; and sec- 
ond, of 28 U.S.C. §1291 finality and 
appealability.® 

e The 11th Circuit Has Strictly 
Construed $1447(d) and “Separable- 
ness” to Reduce Turmoil and Ad- 
vance Predictability 

The 11th Circuit has chosen to 
narrowly apply Thermtron Products, 
mitigating otherwise decisional un- 
certainty. In Glasser v. Amalgam- 
ated Workers Union Local 88, 806 
F.2d 1539 (11th Cir. 1987), in con- 
sidering the applicability of §1447(c) 
to remand orders based on preemp- 
tion, the 11th Circuit concluded that 
precedent precluded review. The dis- 
trict court in Glasser had remanded 
the action to state court. The 11th 
Circuit concluded that precedent 
precluded appellate review of the 
remand order rendered under 
§1447(c) on the basis that it lacked 
§502 ERISA complete preemption 
jurisdiction because: “It is firmly 
established that section 1447(d) pro- 
hibits appellate review of any re- 
mand order, such as this one, issued 
on the ground that the district court 
lacks jurisdiction; review of such a 
remand order is forbidden even 
where the order is erroneous.” 

Id. at 1540. 

Glasser found the “matter of 

substantive law” doctrine inappli- 


cable, by construing the district 
court’s ERISA preemption decision 
as turning on a jurisdictional, not 
substantive, analysis. Thus, under 
the Glasser decision, if the “sub- 
stance” of the analysis ultimately 
resulting in remand is a jurisdic- 
tional one under ERISA’s §502(a) 
complete preemption doctrine, trig- 
gering no substantive inquiry into 
a claim’s merits, appellate review of 
that remand decision in the 11th 
Circuit would be barred.’ 

The 11th Circuit has confirmed 
this narrow construction of the 
“matter of substantive law excep- 
tion” in Calderon v. Aerovias 
Nacionales de Colombia, 929 F.2d 
599, 602 (11th Cir. 1991), where the 
district court rejected the argument 
that the plaintiffs’ claims, though 
ostensibly brought under state law, 
were completely preempted by the 
Warsaw Convention and warranted 
removal under §1441 on that basis. 
The district court remanded the 
claims to state court. On appeal, the 
11th Circuit reaffirmed that the 
“matter of substantive law excep- 
tion” did not open appellate review 
because “the substantive law deci- 
sion related to the question of juris- 
diction; the remand order did not 
affect the substantive rights of the 
parties.”® 

The ERISA case of In re 
Loudermilch, 158 F.3d 1143 (11th 
Cir.1998), advances this 11th Cir- 
cuit §1447(d) jurisprudence. There, 
the district court made a seemingly 
substantive determination that the 
plaintiff’s state law claims were not 
preempted by ERISA, and then re- 
manded the case to state court. The 
11th Circuit rejected the defendant’s 
argument that appellate review was 
proper because the district court’s 
decision to remand was based on a 
substantive interpretation of 
ERISA: the district court’s 
“(rjejection of [the defendants’) pre- 
emption argument was merely a 
step towards the conclusion that the 
court lacked jurisdiction.” 

The 11th Circuit’s “matter of sub- 
stantive law” analysis would seem- 
ingly begin to break down when a 
district court enters an order of dis- 
missal, triggered by ERISA §502 
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complete preemption for failure to 
state a claim for relief under ERISA, 
and then dismisses the remaining 
state law claims for lack of jurisdic- 
tion (declining to exercise jurisdic- 
tion over the remaining state law 
claims). As to the separableness be- 
tween the order of dismissal of some 
claims and the order of remand of 
the remaining state law claims, the 
“separableness exception,” or “Waco 
doctrine,” would not appear to open 
review of these kinds of district 
court orders either. 

The concept of a “separableness 
exception” originated in City of Waco 
v. United States Fidelity & Guar. Co., 
293 U.S. 140, 143 (1934) (reviewing 
dismissal of cross-complaint) (em- 
phasis added): 

True, no appeal lies from the order of 
remand; but in logic and in fact the de- 
cree of dismissal preceded that of re- 
mand and was made by the District 
Court while it had control of the cause. 
Indisputably this order is the subject of 


an appeal; and, if not reversed or set 
aside, is conclusive upon the petitioner. 


The Waco doctrine has allowed 
appellate courts to review district 
court orders that lead to, but are 
separate from, orders of remand and 
have a conclusive effect upon the 
ensuing state court action.® 

In Quackenbush v. Allstate Ins. 
Co., 517 U.S. 706, 712 (1996), find- 
ing appellate review not barred un- 
der §1447(d) and then asking 
whether an abstention-based re- 
mand was reviewable under §1291, 
the Supreme Court reaffirmed the 
rule of finality and the “collateral 
order” exception:'° 
[A] decision is ordinarily considered fi- 
nal and appealable under §1291 only if 
it ends the litigation on the merits and 
leaves nothing for the court to do but 
execute the judgment .... We have... 
recognized, however, a n arrow class of 
collateral orders which do not meet this 
definition of finality, but which are nev- 
ertheless immediately appealable under 
§1291 because they conclusively deter- 
mine [a] disputed question that is com- 
pletely separate from the merits of the 
action, effectively unreviewable on ap- 


peal from a final judgment, . . . and too 
important to be denied review. 


Id. at 712 (internal quotation marks 
and citations omitted; emphasis 
added). 

Under Waco and Quackenbush, 
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what makes an _ otherwise 
nonreviewable order reviewable 
under §1291 is that it must “put the 
litigants effectively out of court.” 
Quackenbush, 517 U.S. at 712 (in- 
ternal quotation marks omitted)). 
Yet, a remand order under 28 U.S.C. 
§1447(d) is generally non-review- 
able because it decides solely that 
it lacks jurisdiction under §1447(c), 
or decides there are defects in re- 
moval, and the “matter of substan- 
tive law” exception does not make 
it reviewable. Under the “matter of 
substantive law” doctrine, however, 
the court of appeals may “review 
those remands to state court that 
are based on determinations of the 
substantive rights of the parties.” 
Aquamar, 179 F.3d at 1285. And 
therein lies the quandary. 

The 11th Circuit has made sense 
out of this seeming incongruity be- 
tween the “matter of substantive 
law” doctrine under Waco (concern- 
ing nonfinal orders) and the 
§1447(d) limitations (concerning 
remand orders) by explaining: 


Unlike the “matter of substantive law 
exception” to section 1447(d), which al- 
lows courts of appeals to review only 
those remand orders that are based on 
substantive determinations of law, the 
Waco doctrine allows us to review a dis- 
trict court’s jurisdictional determina- 
tions. .. .The “matter of substantive law 
exception” and the Waco doctrine apply 
to different types of orders. The “matter 
of substantive law exception” applies to 
the review of a remand order itself, ... 
that determines the substantive issues 
of the case in a way that is conclusive 
because it is unreviewable by the state 
court. The reason that the “matter of 
substantive law exception” does not ap- 
ply to a remand based on a district 
court’s jurisdictional findings is that 
these findings have no conclusive effect 
upon the state court action.... When a 
district court enters an order to do some- 
thing other than remand (such as dis- 
missal of a claim or a party), and this 
order changes the contours of the state 
court action after remand, however, it 
does not matter whether the issue of law 
the court decided when it entered the 
order was jurisdictional or substantive; 
either way, the parties’ rights have been 
altered in a manner that the state court 
cannot revisit." 


That is precisely the analysis the 
11th Circuit employed in Calderon 
v. Aerovias Nacionales de Colombia, 
929 F.2d 599 (11th Cir. 1991). The 
court found the Waco doctrine did 


not apply to the district court deci- 
sion to remand: “the substantive is- 
sue [wa]s intrinsic to the district 
court’s decision to remand for lack 
of subject matter jurisdiction.” Id. 
at 602. It reasoned that §1447(d), 
itself, “put the litigants effectively 
out of [federal] court,” and such a 
result was §1447(d)’s specific pur- 
pose. The 11th Circuit in Aquamar, 
179 F.3d at 1285, again narrowly 
construed the “matter of substan- 
tive law exception” to conclude it did 
not apply “when ‘the substantive 
issue is intrinsic to the district 
court’s decision to remand for lack 
of subject matter jurisdiction.” 
(quoting Calderon, 929 F.2d at 602). 


Proposal for 
Practical Resolution 

Under 11th Circuit precedent, if 
a district court has determined that 
1) a claim under the exception to 
“the well-pleaded complaint rule” is 
completely preempted under §502; 
2) dismissal is warranted because, 
despite multiple attempts to amend, 
a plaintiff has still failed to prop- 
erly state a claim for relief under 
ERISA; and 3) all remaining state 
law claims should be remanded, 
then the 11th Circuit will likely con- 
clude that appellate review is 
barred. Orders dismissing com- 
pletely preempted claims under 
ERISA §502, by virtue of the excep- 
tion to the “well-pleaded complaint” 
rule, for failure to state claims for 
relief under ERISA are not decisions 
turning on the claims’ merits. 
Rather, they are decisions turning 
on the exception to the “well- 
pleaded complaint rule” (providing 
that courts to look behind the alle- 
gations in order to determine 
whether the claims trigger §502 
ERISA complete preemption). Thus, 
they trigger remand under §1447(c) 
of any remaining state law claims 
for lack of jurisdiction; further, that 
decision to remand, by virtue of be- 
ing within the scope of §1447(c) and, 
therefore, deemed wholly non-re- 
viewable, will likely remain unre- 
viewable by operation of §1447(d). 

Before weighing appellate review 
of an ERISA remand order, however, 
a litigant opposing a district court 


remand order should consider, in 
conjunction with appellate counsel, 
the type of review sought and the 
issues surrounding finality. Al- 
though there is authority for the 
general proposition that a remand 
order, once made, is not subject to 
district court reconsideration, an 
exception has been stated to the ef- 
fect that, when a remand order is 
subject to appellate review by rea- 
son of being outside the district 
court’s authority under §1447(c), the 
district court has jurisdiction to re- 
view the order and vacate or rein- 
state it. Even if district courts in this 
circuit disagree on this point, prac- 
titioners should err on the side of 
caution and seek reconsideration 
from the district court on that basis 
to avoid inadvertent waiver of ap- 
pellate issues. Because of the differ- 
ences in finality between state and 
federal court, such a motion should 
be prepared in conjunction with an 
attorney knowledgeable in federal 
appellate jurisdictional require- 
ments. 

Even if a remand order falls 
within §1447(c)’s purview and is 
non-reviewable, there may be other 
means for review (or its practical 
equivalent). One district court has 


You decided to be an 
organ and tissue donor. 


you didn’t tell your family. 


Then you haven't really 
decided to be a donor. 


You must tell your family 
now so they can carry 
out your decision later. 


To learn more about 
donation and how to talk 
fo your family, call 
800/355-SHARE. 
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suggested that a remand within the 
scope of §1447(c) may, nonetheless, 
be reviewable if properly certified 
under 28 U.S.C. §1292(b).!* Second, 
even if the remand is deemed wholly 
non-reviewable by virtue of its be- 
ing within the scope of §1447(c), the 
practical equivalent of review may 
be obtained if the remand was based 
upon dismissal of a party whose 
presence was the basis for removal 
in the first place. Several cases have 
stated that, although the remand 
order was not subject to review, the 
order of dismissal, if it necessarily 
preceded it, was reviewable.’° 

Finally, as described earlier in 
this article, the Supreme Court has 
specifically approved writ of man- 
damus proceedings as a means of 
obtaining review of a remand order 
outside the district court’s statutory 
authority under 28 U.S.C. §1447(c). 
Thermtron Products, Inc. ov. 
Hermansdorfer. Even when a party 
seeking review of such an order does 
so by means of an appeal, the ap- 
pellate court may (not shall), in its 
discretion, treat the appeal as a pe- 
tition for writ of mandamus. Also, 
several reported cases have taken 
the view that, where a remand or- 
der is based on the district court’s 
decision about substantive law, 
apart from any jurisdictional analy- 
sis, the order is outside § 447(c)’s 
scope, and is appealable as a “col- 
lateral order” under 28 U.S.C. §1291. 
See, e.g., Pelleport Investors, Inc. v. 
Budco Quality Theatres, Inc., 741 
F.2d 273 (9th Cir. 1984). O 


Traditionally, the plaintiff chooses 
the forum in which to bring his/her 
claim. However, one corollary to the 
well-pleaded complaint rule, which pro- 
vides that “federal jurisdiction exists 
only when a federal question is pre- 
sented on the face of the plaintiff’s 
properly pleaded complaint,” Caterpil- 
lar Inc. v. Williams, 482 U.S. 386, 392 
(1987), is that Congress so completely 
occupies a particular area that any civil 
complaint raising a select type of claim 
is necessarily federal in character. Met- 
ropolitan Life Ins. Co. v. Taylor, 481 U.S. 
58, 65 (1987); Belasco v. W.K.P. Wilson 
& Sons, Inc., 833 F.2d 277 (11th Cir. 
1987). Regardless of whether a plain- 
tiff attempts to “couch” his or her plead- 
ings in state law claims, courts must 
look under a preemption analysis be- 


yond the face of the complaint “to de- 
termine whether the real nature of the 
claim is federal, regardless of plaintiff's 
[state law] characterization.” Danca v. 
Private Health Care Sys., Inc., 185 F.3d 
1 (1st Cir. 1999) (quoting Federated 
Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 
397 n.2 (1981)). 

2 Lancaster v. Kaiser Foundation 
Health Plan of Mid-Atlantic States, Inc., 
958 F. Supp. 1137, 1143 (E. D. Va. 1997); 
see generally Metropolitan Life. 

3 In re Amoco Petroleum Additives Co., 
964 F.2d 706, 708 (7th Cir. 1992). 

* Other types of remand orders barred 
from review under the authority of 
§1447(c) include: the untimeliness of 
the removal petition as its basis for re- 
mand, suits containing only state law 
claims removed on the basis of federal 
preemption but subsequently re- 
manded upon finding that there was no 
preemption, and remands grounded on 
such matters as lack of removal juris- 
diction as a consequence of federal 
statutory and constitutional provisions. 

5 Types of remand orders not barred 
from review under the authority of 
§1447(c) include: remand based on a 
decision to abstain from deciding a dif- 
ficult question of state law, remand 
based on the interpretation of a forum 
selection clause in a contract between 
the parties to the suit, remand based 
on waiver by the defendant of its right 
to remove the case, cases where the dis- 
trict court’s finding of waiver was based 
on the removing party’s participation 
in state court proceedings before re- 
moval. 

6 E.g., Aquamar, S.A., v. Del Monte 
Fresh Produce N.A., Inc., 179 F.3d 1279, 
1287 (11th Cir. 1999) (reviewing court 
must address two questions: whether 
§1447(d) bars consideration of appeal 
and whether dismissal of claims was “fi- 
nal order” within §1291); see also Pow- 
ers v. Southland Corp., 4 F.3d 223, 224— 
25 (3d Cir. 1993) (because petition 
granting motion for relation-back 
amendment was separable, review was 
not barred by §1447(d); however, that 
portion of order granting amendment 
was not reviewable because it was not 
final within 1291); Aliota v. Graham, 
984 F.2d 1350, 1352-53 (3d Cir.) 
(whether portion of order 
resubstituting defendants is reviewable 
involves two subquestions: whether 
barred by §1447(d) and whether final 
within meaning of §1291), cert. denied, 
510 U.S. 817 (1993); Mitchell v. Carlson, 
896 F.2d 128, 132-33 (5th Cir. 1990) (af- 
ter determining resubstitution order 
was separable, appellate court must ask 
whether reviewable under §1291); 
Pelleport Investors, Inc. v. Budco Qual- 
ity Theatres, Inc., 741 F.2d 273, 277 (9th 
Cir. 1984) (having concluded §1447(d) 
did not bar review of substantive deci- 
sion, appellate court still must ask 
whether the order to be reviewed it is 
final order within §1291). 

7 See New v. Sports & Recreation, Inc., 
114 F.3d 1092 (11th Cir. 1997); see also 
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Woodard v. STP Corp., 170 F.3d 1043 
(11th Cir. 1999). 

8 Calderon v. Aerovias Nacionales de 
Colombia, 929 F.2d at 602 (alterations 
in original) (quoting Glasser v. Amal- 
gamated Workers Union Local 88, 806 
F.2d 1539, 1540 (11th Cir.1986)). 

® See, e.g., Beauclerc Lakes Condo- 
minium Ass’n v. City of Jacksonville, 
115 F.3d 934, 935 (11th Cir. 1997 ) (re- 
viewing dismissal of federal claim that 
led to remand); Armstrong v. Alabama 
Power Co., 667 F.2d 1385, 1387 (11th 
Cir. 1982) (relying on Waco to review 
district court’s dismissal of United 
States as party prior to remand). 

10 See Cohen v. Beneficial Indus. Loan 
Corp., 337 U.S. 541, 546 (1949) (The col- 
lateral order doctrine embraces “that 
small class [of decisions] which finally 
determine claims of right separable 
from, and collateral to, rights asserted 
in an action, too important to be denied 
review and too independent of the cause 
itself to require that appellate consid- 
eration be deferred until the whole case 
is adjudicated.”). 

11 Aquamar, 179 F.3d at 1286 (empha- 
sis supplied; bold in original; citations 
omitted); see Nutter v. Monongahela 
Power Co., 4 F.3d 319, 321 (4th Cir. 
1993) (“Which portions of a remand or- 
der are severable is not entirely clear, 
although most decisions applying City 
of Waco have involved orders dismiss- 
ing some party or claim.”). 

12 Re TMI Coordinated Proceedings, 
735 F. Supp. 640 (M.D. Pa. 1990). But 
see Dawson v. Orkin Exterminating Co., 
736 F. Supp. 1049 (D.C. Colo. 1990) (re- 
fusing to certify remand order under 
§1292(b) on grounds that order was 
based on §1447(c) and, therefore, non- 
reviewable); Federal Sav. & Loan Ins. 
Corp. v. Frumenti Dev. Corp., 857 F.2d 
665 (9th Cir. 1988) (holding remand or- 
der based on lack of subject matter ju- 
risdiction to be within scope of §1447(c) 
and therefore nonreviewable notwith- 
standing certification by district court 
under §1292(b)). 

13 See, e.g., Waco v United States Fi- 
delity & Guaranty Co., 293 U.S. 140 
(1934); Armstrong v. Alabama Power 
Co., 667 F.2d 1385 (11th Cir. 1982); 
Allen v. Ferguson, 791 F.2d 611 (7th Cir. 
1986). 


Dorothy F. Easley, M.S., J.D., is a 
board certified appellate attorney and in- 
house appellate counsel for Steven M. 
Ziegler, PA., Hollywood. Admitted to the 
U.S. Supreme Court and 11th Circuit 
Court of Appeals, she works in both fed- 
eral and state courts as an appellate 
practitioner concentrating in health and 
managed care law. 

This column is submitted on behalf 
of the Appellate Practice Section, Jack 
J. Aiello, chair, and Jacqueline E. 
Shapiro, editor. 
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Adopt-a-School Makes Local YLS a “Community Partner” 


ronically located on the posh 

island of Palm Beach, Palm 

Beach Public Elementary 

school is populated by stu- 
dents from the poorest areas of the 
county. Through the Young Lawyers 
Section of the Palm Beach County 
Bar Association, these children are 
receiving much needed school sup- 
plies as well as essentials to get 
them through the year. 

The YLS was informed by one of 
the administrators that many of 
their students had no beds or pil- 
lows and regularly slept on the floor 
with only a blanket. The YLS im- 
mediately began to help these chil- 
dren by deciding to adopt the en- 
tire school. 

The “Adopt-A-School” project 
kicked off two years ago with the 
Back to School supply distribution. 
The students, who arrived without 
supplies, were able to select what 
they needed from backpacks and 
folders to pens and paper. Supplies 
were also given to the teachers to 
help with classroom needs. 

The project co-chairs, Grier 
Pressly and Allison Kapner, worked 
hard to coordinate 
efforts of the YLS 
with area busi- © 
nesses, law firms, _ 
and the member- 
ship of the local 
bar. “Our primary ! 
goal was to make 
sure that the stu- ¢ 
dents and teachers 
had all the supplies 
and teaching mate- 
rials that they 
needed,” said 
Pressly. 

This year, the 
project expanded 
to include four 
area. specialty 
bars: the F. 
Malcolm 
Cunningham, Sr. 
Bar Association; 


the Hispanic Bar Association; 
Florida Association for Women 
Lawyers, Palm Beach County Chap- 
ter; and the B’Nai B’Rith Legal Jus- 
tice Unit. Representatives from 
these groups and the YLS began 
last year to expand the project. 

This expansion resulted in the 
group adopting a second school, 
Roosevelt Elementary School, 
which has a rule that all backpacks 
must be clear. A local distributor 
was found to provide 200 clear back- 
packs, all funded by the project. 
Between the two schools, supplies 
were distributed to approximately 
400 students. 

“One of the missions of the Palm 
Beach County Bar Association is to 
give back to the community,” said 
Patience Burns, executive director 
of the association. Burns added, 
“This annual Adopt-a-School 
Project is just another way our at- 
torneys are making a difference in 
the lives of others.” 

In addition to providing supplies, 
the project funds field trips, con- 
ducts career days, and helps with 
FCAT preparation. A Career Day 


The Palm Beach County Bar Young Lawyers Section provided school supplies for two local 
elementary schools. Shown with some of the children are members Hampton Keen, Dana 
Santino, Alicia Trinley, Grier Pressly, and Ronald Ponzoli. 


was held at Palm Beach Public for 
K-5th grades in the spring 2002 and 
2003. More than 20 careers were 
represented including lawyers, 
judges, doctors, nurses, accountants, 
engineers, police, firemen, computer 
science engineers, journalists, and 
politicians. Each representative cir- 
culated through each classroom to 
give a brief presentation and hold 
a short Q&A session with the stu- 
dents. 

With the assistance of the YLS, 
the county’s public teachers have 
also been able to take the students 
to the beach to study for the FCAT, 
so that the students could learn in 
a fun atmosphere. 

The math lessons included build- 
ing sand castles using a mathemati- 
cal grid and a volume game in 
which the children filled cups and 
buckets with tablespoons. 

“The teachers involved with the 
Beach Blast told the Young Lawyers 
Section board that the students had 
never shown such interest in learn- 
ing the math skills tested by the 


FCAT exam,” said Pressly. 
The community has also recog- 
nized the 


project by hon- 
oring the 
Young Law- 
yers Section of 
the Palm 
Beach County 
Bar Associa- 
tion with the 
“Community 
Partners” Sil- 
ver Medal in 
the Not-for- 
Profit category 
last year. 


This article 
was contributed 
by Jennifer 
Krell Davis of 
The Florida 
Bar’s Public In- 
formation De- 
partment. 
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ERISA Fiduciary Law 

The 2003 Cumulative Supple- 
ment of ERISA Fiduciary Law in- 
cludes discussion and analysis from 
23 practitioners around the coun- 
try. Published by BNA Books, the re- 
source delivers sophisticated analy- 
sis of ERISA fiduciary issues as 
determined by ERISA, the IRC, DOL 
regulations, and the federal courts. 

Included are in-depth, practical 
discussions about requirements 
and obligations of fiduciary status, 
prohibited transactions and exemp- 
tions, the role of ESOPs, and more. 

The 2003 Cumulative Supple- 
ment contains a new chapter ex- 
ploring the many facets of trustee 
responsibility and contrasting situ- 
ations in which a trustee has invest- 
ment discretion over plan assets 
with situations in which the trustee 
appoints an investment manager. 

A second new chapter examines 
certain obligations of counsel to 
ERISA fiduciaries. The supplement 
analyzes opinions promulgated by 
the U.S. Supreme Court in 2001 and 
2002, including Rush Prudential 
HMO, Inc. v. Moran and Great-West 
Life & Annuity Insurance Co. v. 
Knudson; examines developments 
occurring in 2001 and 2002 of the 
extent and nature of ERISA fidu- 
ciary duties in the bankruptcy or 
insolvency context; gives an over- 
view of guidance promulgated by 
the U.S. Department of Labor re- 
garding what constitutes plan as- 
sets; and examines significant court 
rulings regarding the “serious con- 
sideration” doctrine. 

This latest 604-page supplement 
can be ordered in softcover for $145 
or can be purchased with the 684- 
page main volume for $255. It is 
available by calling 800/960-1220 or 
by e-mail to books@bna.com. 


Negotiating and Drafting 
Contract Boilerplate 
by Tina L. Stark 

For lawyers, it’s those provisions 
at the end of a contract—choice of 
law, notice, arbitration, force majeure, 


assignments, etc.—that it is tempt- 
ing to take for granted. Known as 
“boilerplate,” these provisions contain 
important legal and business issues, 
and sometimes serious pitfalls. Be- 
ing aware of these costly pitfalls and 
of the latest cases can help you steer 
clear of such problems and gain a 
competitive edge when negotiating 
any contract. 

Tina L. Stark examines the under- 
lying rationale as well as the practi- 
cal implications of this vital, yet of- 
ten overlooked, language. Negotiating 
and Drafting explains the key legal 
and business issues, what is and 
what is not negotiable, and how to 
take into account recent decisions. 

The far-reaching and often unin- 
tended consequences of so-called 
“boilerplate” is covered in-depth in 
the book’s 23 chapters. Every chap- 
ter includes: the legal background of 
the profession; a detailed analysis of 
the various forms of the provision, 
featuring “Drafting Notes”; annota- 
tions to the provision that explain its 
rationale and offer distinct alterna- 
tives; and an ABA summarization 
that shows how the many elements 
of a provision are put in context. 

Negotiating and Drafting is not a 
forms book, though it provides 
sample provisions and checklists of 
issues to keep in mind. Focusing on 
drafting advice, practical consider- 
ations, and substantive law, it pro- 
vides the guidance and tools needed 
to appreciate and master 
“boilerplate” terms. 

Published by American Lawyer 
Media, the approximately 700-page, 
one-volume soft cover and CD-ROM 
list for $149, and can be ordered by 
visiting www.lawcatalog.com or by 
calling 800/537-2128, ext. 9300. 


Business Law Survival Guide 
by Martin E. Segal 

The Business Law Survival 
Guide: Defusing 101 Legal Time 
Bombs That Can Sabotage a Com- 
mercial Transaction provides a key 
to successfully managing legal 
risks. It leads the reader step by 
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step through the common perils and 
pitfalls of contracts and sales trans- 
actions and examines the many 
business law time bombs that cause 
deals to blow up financially. 

Most business decisions are made 
without an awareness of their pos- 
sible legal consequences. But what 
if the parties could skillfully locate, 
identify, and defuse in advance the 
areas where they were potentially 
vulnerable and either avoid, mini- 
mize, or restructure them? This an- 
ticipatory thinking approach, the 
foundation of preventive law, is the 
cornerstone of this guide. 

The author, who writes the Ask 
Doctor Law column appearing in 
the Miami Herald, uses the same 
common sense approach to solving 
legal problems of the everyday busi- 
ness marketplace. 

The book discusses in 22 easy-to- 
understand chapters the preventive 
law method, how the legal system 
really works, contract creation and 
enforcement, legal excuses for non- 
performance, sales of goods, and 
product liability, and concludes with 
a special chapter about cyberlaw 
and e-commerce. The material uses 
the case study method of learning 
and analysis in 496 pages of infor- 
mative text, 170 highlighted and de- 
fused liability time bombs, and 345 
well-known court cases, including 
discussion and research exercises. 

It is equally valuable for manag- 
ing the legal factor in corporate 
boardrooms and governmental set- 
tings, consumer transactions, the 
classroom, and any business enter- 
prise, including the practice of law. 

This new 496-page paperback 
sells for $39.95 and can be ordered 
from New Age Publishing Co. by 
telephone at 305/534-8437 or by vis- 
iting www.dr-law.com. 


How to Protect and 
Manage Your 401(k) 
by Elizabeth Opalka 

Is your 401(k) safe? If you 
thought you would become a mil- 
lionaire from your retirement sav- 
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ings, stock-market declines, over- 
investment in employment stock, 
and stories of employer misconduct 
have killed that thought. 

To keep retirement savings grow- 
ing and safe, 401(k) account inves- 
tors must take action. How to Pro- 
tect and Manage Your 401(k), 
written by Elizabeth Opalka, fo- 
cuses on the issues of risk tolerance, 
diversification, and the factors that 
401(k) plan participants should con- 
sider in allocating their retirement 
savings across their investment op- 
tions. It also includes how 401(k) ac- 
counts may fare in the hands of tax 
collectors, divorce lawyers, and heirs. 

In addition, Opalka’s book teaches 
investors how to minimize the risk of 
employer stock, save more for retire- 
ment, watch out for employer miscon- 
duct, avoid excessive 401(k) fees, take 
money out of a 401(k) wisely, preserve 
a 401(k) for heirs, and seek profes- 
sional financial advice. 

The 256-page How to Protect and 
Manage Your 401(k) sells for $15.99 
and can be purchased at bookstores, 
through Career Press/New Page 
Books at 800/227-3371, or by visiting 
www.careerpress.com. 


Florida Evidence Code 

with Objections 

by Teresa J. Davenport, Lisa A. 
Hirsch, Anthony J. Bocchino, and 
David A. Sonenshein 

The National Institute for Trial 
Advocacy has published a new 
pocket-sized guide to Florida Evi- 
dence. The fourth edition of Florida 
Evidence Code with Objections, writ- 
ten by Davenport, Hirsch, Bocchino, 
and Sonenshein, has trial objections, 
responses, relevant rules, and cru- 
cial practice tips. The convenient ref- 
erence travels easily to the court- 
room or classroom, enabling you to 
reference quickly objections and re- 
sponses during trial; instantly con- 
sult the Florida Evidence Code; gain 
insight from practice tips and legal 
interpretations; and access the rules 
when you need them most. 

Florida Evidence Code with Ob- 
Jections, 4th ed., which sells for 
$34.95, is 300 pages, and can be or- 
dered by calling 800/225-6482 or by 
visiting www.nita.org. 


The Majesty of the Law: 
Reflections of a Supreme 
Court Justice 

by Sandra Day O’Connor 
Reviewed by C.D. Rogers 

Since 1981, when Sandra Day 
O’Connor became the first female 
Associate Justice of the Supreme 
Court, she has attracted interest. In 
the preface to The Majesty of the 
Lau, she recalls: She and her hus- 
band John “went to a restaurant for 
dinner with one of my law clerks. On 
our way out, John heard someone 
say about me, ‘It doesn’t look like 
her, but it’s her.’ Others have asked 
me if I knew how much I looked like 
Sandra O’Connor. .. . And a few 
people, when they hear that Justice 
O’Connor is present, walk over to 
shake John’s hand and tell him how 
proud they are to meet a Justice.” 

The interest of her book (copy- 
right 2003) resides in insights of this 
individual justice and facts from our 
legal world. 

Justice O’Connor reveals a rever- 
ence for the law. In the courtroom, 
she is seated beneath a marble 
panel of an allegorical figure of the 
Majesty of the Law. “The panel it- 
self suggests why we revere” this 
majesty: it safeguards the “liberties 
and rights of the people,” defends 
“human rights and the protection of 
the innocence,” and “embodies the 
hope that impartial judges will im- 
part wisdom and fairness when they 
decide the cases that come before 
them.” She notes historical legal 
milestones from the influence of the 
Magna Carta and the rule of law, the 
effect of compositional changes of 
the Supreme Court, the contribution 
of states in the legal process (praise 
for Florida for enforcing Gideon and 
recognition of Tennessee in its swing 
vote for Amend. XIX), to the continual 
commitment “to basic concepts of de- 
mocracy” that depends on custom, tra- 
dition, and the efforts of millions of 
ordinary citizens.” She also challenges 
continual search for legal reasoning, 
including both common-law courts 
and other foreign legal systems to “en- 
able us to remain progressive, with 
systems that can cope with a rapidly 
shrinking world.” 

She faces two issues of particular— 


and related—interest: “whether it 
makes a difference that we have 
women judges, and whether the jus- 
tice dispensed by women judges is 
somehow different from the justice we 
would expect from men.” The positive 
difference for the first comes from rec- 
ognition of both dignity and equality 
among all humans. The “No Differ- 
ence” for the second is dramatized 
through quoting Justice Ginsburg (“I 
have detected no reliable indicator of 
distinctly male or surely female think- 
ing—or even penmanship.”) and quot- 
ing Justice Jeanne Coyne of the Min- 
nesota Supreme Court (“a wise old 
man and a wise old woman reach the 
same conclusion.”). Around this “No,” 
however, floats her chosen phrase: 
“subtle differences.” These arguments 
appear in Part Four, Women and the 
Law, selections from her numerous 
speaking appearances, including by 
her 19th year on the court a speech 
in every state. 

Throughout The Majesty of the 
Law, specific details add interest. 
Three examples follow: “The Su- 
preme Court reverses about two 
thirds of the lower-court decisions 
in those cases it reviews.” “Recently, 
the Court has been receiving over 
7,000 petitions a year and has been 
accepting fewer than 100.” “The 
number of criminal-procedure cases 
decided by the Court rose gradually 
from about 12 per term in the 1950s 
to around 25 per term in the mid- 
sixties, and has remained essen- 
tially constant.” Why this number? 
“My guess is that criminal proce- 
dure is simply not perfectible.” 

The individual insights and fas- 
cinating lore—in addition to short 
chapters, notes on each, clear writ- 
ing style—and the timeliness of this 
Associate Justice rumored to “be the 
swing vote” and to be considering 
retirement make this a readable 
book about the Associate Justice 
(now in her 22nd year on the Su- 
preme Court). Justice O’Connor’s 
positive attitude sets the tone: “I am 
still amazed that I am that lady.” 

The Majesty of the Law sells for 
$25.95 (in-store), $18.17 (on-line), 330 
pages. 

C.D. Rogers is a member of The 
Florida Bar. 


THE FLORIDA BAR JOURNAL/OCTOBER 2003 95 


The 
ree 
Holes 


The Editorial Board encourages your 
submission for publication consideration. 
Below are guidelines for preparing 
your manuscript. 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical 
concern to lawyers. Analysis, opinion, and criticism of the 
present state of the law also are encouraged and should be 
clearly identified by sufficient legal authority on all sides of an 
issue to enable the reader to assess the validity of the opinion. 
When criticism is voiced, suggestions for reform should also 
be included. Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed 
on 8 & 1/2 by 11 inch paper, double-spaced with one- 
inch margins. Only completed articles will be considered. 
Citations should be consistent with the Uniform System 
of Citation. Endnotes must be concise and placed at the 
end of the article. Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including 
endnotes, and will be reviewed by members of The Florida 
Bar Journal Editorial Board. The board, which is com- 
posed of lawyers practicing various areas of law, has dis- 
cretion over the acceptability of legal articles. The board 
prefers not to review articles submitted simultaneously 
to other publications and requests notification from the 
author that the article or any version of it has ever been 
published or is pending publication in another periodical. 
Review is usually completed in six weeks. 


Columns may be submitted directly to section column 
editors. Length of columns is 12 pages including 
endnotes. 


Unsolicited manuscripts are invited and may be submit- 
ted to Editor, The Florida Bar Journal, 651 E. Jefferson 
St., Tallahassee, Florida 32399-2300. 


Bar 


Since 19. 
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Wild Bill: The Legend and 
Life of William O. Douglas 
by Bruce Allen Murphy 
Reviewed by Steven P. Cullen 

Wild Bill: The Legend and Life of 
William O. Douglas is the detailed 
biography of U.S. Supreme Court 
Justice William O. Douglas. The 
early chapters contrast Douglas’ 
struggle with poverty and strife for 
education with his rapid rise to 
power as an ivy league law profes- 
sor. With questionable self-esteem, 
Douglas is rarely satisfied with the 
pace of his career advancement. 
Failed political jaunts and missed 
presidential opportunities make his 
U.S. Supreme Court appointment 
seem anticlimactic. 

On the personal side, Douglas’ 
love of the outdoors dwarfs his self- 
perceived shortcomings. His pen- 
chant for liquor, young blonde 
women other than his wife of the 
moment, and a propensity to embel- 
lish the truth always seem to pro- 
pel him into personal turmoil. 

Financially, multiple alimony or- 
ders and predisposition to live be- 
yond his means fuel one fiscal cri- 
sis after another. 

At the Supreme Court, Douglas is 
portrayed as mostly at war with the 
conservative factions. Initially 
prone to side with business and law 
enforcement interests, his legal phi- 
losophy evolves to that of the great 
New Deal liberal. Although not par- 
ticularly skilled at consensus build- 
ing, he spends his years there scrap- 
ing and scrapping to make his view 
of the legal world carry the day. The 
question of whether he succeeds in 
this goal is left up to the reader. Un- 
graceful in his exit from the court by 
not knowing when to quit, Douglas 
has left a long legal debate behind. 

For the lawyer in us, this 716-page 
book provides a chronological analy- 
sis of his significant opinions. For 
the technocrats among us, there is 
nearly 200 pages of citations and 
source material for further study. 
The publisher is Random House and 
book is available in all major retail- 
ers and online sites. The list price 
is $35. 

Steven P. Cullen runs a private prac- 
tice, Steven P. Cullen, PA., in Jupiter. 
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Lawyer 


InterCity Testing & 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 

Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- Micnuakt I. Rose, M.D., F.A.P.A. 
tation, Tires; Highway Safety; Warning/Instructions 


Website: www.IinterCityTesting.com. (305) 856-6219 


“ 2 ¢ Diplomate of the American Board of Psychiatry & 
1) 745 es eas a 745 93 Neurology in Psychiatry with added Qualifications in 
Jupiter, Florida 334 68 Forensic Psychiatry * Board Certified 


ASSET 


SEARCHES 


DEBTORS LOCATED 
Professional Asset Locators 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Neurological Training & Experience 


Tell them you saw 
it in the 
Lawyer Services 
pages of 
The Florida Bar 


JOURNAL. 


Criminal Defense & Sentencing 
Personal Injury 

Sexual Harassment 

Medical Malpractice 

Other Related Neurological Disorders 


Not a Referral Service 


Expert Witness Testimony 
For Insurance-Based Litigation 


insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


PI Lic # PI10350 Bill Hager, President 561-995-7429 
Since 1983 4pal.com 
one If it's a question of 
Safety 
GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants 


The answer must be 
Engineering, Safety, and 


Security Experts Professi ‘ onal 


Business valuation (All Disciplines) 


clients whose : 
business you value a Professional Safety Incorporated 


Find out why many attorneys and 
business owners choose Goldstein 
Lewin valuation professionals. We 
provide sound and supportable 
business valuations for: 

> Litigation Consulting 

> Divorce 

>  Estate/Gift Taxes 

> Family Limited Partnerships 


1.800.562.7233 Located in the Palm Beach Area 


No Merit - - No Charge 


Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 
*Licensed in the State of Florida 


1900 NW Corporate Blvd ee Med Witness provides quality medical 
Boca Raton, FL 33431 4 : — any field of health care 


Tel: (561) 994-5050 
www.goldsteiniewin.com 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA 
Mark R. Gold, CPA*/ABV, CBA 
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EXPERT WITNESS CONTINUED TOCKBROKER FRAUD 
MISMANAGEMENT 


sy Referral Service ~ is 
it used to? “Last month \ 


Law Enforcement & Securi 


Lou Guasto Law Enforcement & 
Expert Witness. Retired Police Chief with 
to six years of Law Enforcement experience. 
ing Academy graduate. University Criminal Justidg 

Bn Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


Darren © Slum, concentrates on 
recovering investors 
and commodity broki 
has vast experience 
industry, as a former 
associate of a large 
defended many bro 
former intern for the 
ment; a published a 
securities arbitration 
Arbitrator for the NA 
attorneys are gladly 
Florida Bar rules. The 
C. Blum, P.A., 8751 
404, Plantation, Fi. 


isconduct. Mr. Blum 
in the securities 


ategories! We have calls 
now 24 hours. Are you ree 
s? Faxes daily, phone 
t all the time: All of a su 
And your friends. won’ 
st kept secret in Florida’ 


York law firm that 
and brokerage firms; 


experts. Since 1986. We have Florida phys 
who have agreed to review your malpractice 
and if it has merit, testify for you. Plaintiff or 
Defense. 1-800-284-3627. Visit us at 
www.pfq.com. 


0, 1-877-STOCK-LAW. 


, Faulty Repair. State/Natior . 1 031 EXCHANGE 
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Ridde!l (941) 366-13 
for information. wwy 


hange Intermediary 
yed, reverse and build- 
ce. Will work with you 
etitive pricing. Call Jeff 


& Mining Engineering Experts: Extens 
expert witness experience, all types minin 
accidents, injuries, wrongful death, constr 
trucking/rail, disputes, product liability, min 
property management, mineral appraisal for 
estate & tax 540-989-5727 


Premises Liability & Securf 


@ Premises Liability & Security; Police [|= 
Practices & Procedures; Wrongful death. Wilf 

T. Gaut (239) 593-8033. Napies, Florida. V 
website: www.wtgaut.com. 


ies. Qualified in Federal 
red FOLE Document 


Real Estate Law 


m@ James L. Mack, Board Certified Real 


Thomas 5S. State Road 434, 
a onte Springs, FL 32714. ¢ 


Take a trip to The 


rice erly with U.S. Postal ins Lawyer with 53 years of practice in Florida f Fi id B ’ 
Service Cri : exclusively in the area of real estate law, “AVE Or q af 9 
ABFDE Cert : rated, is available to act as expert witness orf 

qualified thrd ul t. consultant in real property litigation in all Flori 


website and see 

what's happening 

in the world of 
Florida law. 


counties. 20185 East Country Club Drive, #6 
Miami 33180, (305) 933-2266, fax (305) 682-4 
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issues in health and h 
. William A. Lybarger, 


@ Cail us to talk over remedies available t 
clients who have securities account losses. f 
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David McGee and Peter J. Mougey, Beggs 
Pensacola, (850) 432-2451. 
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753-8595. 
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TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. ; 
SEARCH FEES: 
COMBINED SEARCH - $315 : 
(USS., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 


MEDICAL/DENTAL MALPRACTICE EXPERTS DESIGNS -§210 pr Intemational clas 


I—| HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


COPYRIGHT - $180 
FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great PATENT SEARCH - $450 (minimum) 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) INTERNATIONAL SEARCHING 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or DOCUMENT PREPARATION 
liability is poor. (for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
WE: HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR APPROVED- Our services meet 
5,000+ FIRMS SINCE 1986 standards set for us by a D.C. Court 
of Appeals Committee. 
OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
connected with the Federal Government. 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 
Phone: (703) 524-8200 
HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI Pris sion 
13577 Feather Sound Drive Call (727) 579-8054 TOLL FREE: 1-800-642-6564 
Bldg. II, Suite 190 Fax (727) 573-1333 WWW.TRADEMARKINFO.COM 
Clearwater, Florida 33762-5552 We are pleased to receive your calls. SINCE 1957 
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It's not a good sign when the judge starts hyperventilating. 
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